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AN ACT

to amend chapter 58 of the 1laws of
2005, relating to authorizing
reimbursements for expenditures made
by or on behalf of social services
districts for medical assistance for
needy persons and the administration
thereof, in relation to the expendi-
ture cap for the medical assistance
program for needy persons (Part A);
to amend the social services law, in
relation to provisions relating to
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transportation in the managed 1long
term care program; to amend the
public health law, in relation to
restricting the managed long term
care benefit to those who are nurs-
ing home eligible; to amend the
social services law, in relation to

conforming with federal law
provisions relating to spousal
contributions, community spouse

resource budgeting; to amend the
social services law, in relation to
authorizing price ceilings on block-
buster drugs and reducing reimburse-
ment rates for specialty drugs; to
amend the public health 1law, in
relation to expanding prior authori-
zation for the clinical drug review
program and eliminating prescriber
prevails; to amend the social
services law, in relation to author-
izing the commissioner of health to
apply federally established consumer
price index penalties for generic
drugs, to facilitate supplemental
rebates for fee-for-service pharma-
ceuticals, to apply prior authori-
zation requirements for opioid
drugs, to impose penalties on
managed care plans for reporting
late or incorrect encounter data, to
apply cost sharing limits to medi-
care Part C claims and to authorize
funding for the c¢riminal Jjustice
pilot program within health home
rates; to amend chapter 59 of the
laws of 2011, amending the public
health law and other laws relating
to known and projected department of
health state fund Medicaid expendi-
tures, 1in relation to extending the
expiration of certain provisions
thereof; and to repeal certain
provisions of the social services
law relating to the authorization of
prescriber prevails in the managed
care program (Part B); to amend
chapter 266 of the laws of 1986,
amending the civil practice law and
rules and other laws relating to
malpractice and professional medical
conduct, in relation to apportioning
premium for certain policies and to
amend part J of chapter 63 of the
laws of 2001 amending chapter 266 of
the laws of 1986, amending the civil
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practice law and rules and other
laws relating to malpractice and
professional medical conduct, in
relation to extending certain
provisions concerning the hospital
excess 1liability pool (Part C); to
amend chapter 474 of the 1laws of
1996, amending the education law and
other 1laws relating to rates for
residential healthcare facilities,
in relation to extending the author-
ity of the department of health to
make disproportionate share payments
to public hospitals outside of New
York City; to amend chapter 649 of
the laws of 1996, amending the
public health law, the mental
hygiene law and the social services
law relating to authorizing the
establishment of special needs
plans, in relation to the effective-
ness thereof; to repeal subdivision
8 of section 84 of part A of chapter
56 of the laws of 2013, amending the
public health 1law and other laws
relating to general hospital
reimbursement for annual rates,
relating to the effectiveness there-
of; to repeal subdivision (f) of
section 129 of part C of chapter 58
of the 1laws of 2009, amending the
public health law relating to
payment by governmental agencies for
general hospital inpatient services,
relating to the effectiveness there-
of; and to repeal subdivision (c¢) of
section 122 of part E of chapter 56
of the laws of 2013, amending the
public health 1law relating to the
general public health work program,
relating to the effectiveness there-
of (Part D); to amend the public
health law and the insurance law, in
relation to the early intervention
program for infants and toddlers
with disabilities and their families
(Part E); to amend the public health
law, in relation to the health care
facility transformation program
(Part F); to amend the public health
law, in relation to authorizing the
establishment of limited service
clinics (Part G); to amend part D of
chapter 111 of the 1laws of 2010
relating to the recovery of exempt
income by the office of mental
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health for community residences and
family-based treatment programs, in
relation to the effectiveness there-
of (Part H); to amend chapter 723 of
the laws of 1989 amending the mental
hygiene 1law and other laws relating
to comprehensive psychiatric emer-
gency programs, in relation to the
effectiveness of certain provisions
thereof (Part 1I); to amend chapter
420 of the laws of 2002 amending the
education law relating to the
profession of social work, in
relation to extending the expiration
of certain provisions thereof; to
amend chapter 676 of the laws of
2002 amending the education law
relating to the practice of psychol-
ogy, 1in relation to extending the
expiration of certain provisions;
and to amend chapter 130 of the laws
of 2010 amending the education law
and other laws relating to registra-
tion of entities providing certain
professional services and licensure
of certain professions, in relation
to extending certain provisions
thereof (Part J); to amend the crim-
inal procedure law, in relation to
authorizing restorations to compe-
tency within correctional facility
based residential settings (Part K);
to amend the mental hygiene law, in
relation to the appointment of
temporary operators for the contin-
ued operation of programs and the
provision of services for persons
with serious mental illness and/or
developmental disabilities (Part L);
to amend the mental hygiene law, in
relation to sharing clinical records
with managed care organizations
(Part M); and to amend the facili-
ties development corporation act, in
relation to the definition of mental
hygiene facility (Part N)

The People of the State of New
York, represented in Senate and
Assembly, do enact as follows:
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Section 1. This act enacts into law major components of legislation
which are necessary to implement the state fiscal plan for the 2016-2017
state fiscal year. Each component is wholly contained within a Part
identified as Parts A through N. The effective date for each particular
provision contained within such Part is set forth in the last section of
such Part. Any provision in any section contained within a Part, includ-
ing the effective date of the Part, which makes a reference to a section
"of this act", when used in connection with that particular component,
shall be deemed to mean and refer to the corresponding section of the
Part in which it is found. Section three of this act sets forth the

general effective date of this act.

PART A

Section 1. Section 1 of part C of chapter 58 of the laws of 2005,
relating to authorizing reimbursements for expenditures made by or on
behalf of social services districts for medical assistance for needy
persons and the administration thereof, subdivision (a) as amended by
section 3-e of part B of chapter 58 of the laws of 2010, subdivision (b)
as amended Dby section 24 of part B of chapter 109 of the laws of 2010,
subdivision (c-1) as added by section 1 of part F of chapter 56 of the
laws of 2012, subdivision (f) as amended by section 23 of part B of
chapter 109 of the laws of 2010, paragraph (iii) of subdivision (g) as
amended by section 2 of part F of chapter 56 of the laws of 2012, subdi-
vision (h) as added by section 61 of part D of chapter 56 of the laws of
2012, is amended to read as follows:

Section 1. (a) Notwithstanding the provisions of section 368-a of the

social services 1law, or any other provision of law, the department of
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01/10/16 6 12671-01-6

health shall provide reimbursement for expenditures made by or on behalf
of social services districts for medical assistance for needy persons,
and the administration thereof, in accordance with the provisions of
this section; provided, however, that this section shall not apply to
amounts expended for health care services under former section 369-ee of
the social services law, which amounts shall be reimbursed in accordance
with paragraph (t) of subdivision 1 of section 368-a of such law and
shall be excluded from all calculations made pursuant to this section;
and provided further that amounts paid to the public hospitals pursuant
to subdivision 14-f of section 2807-c¢ of the public health law and
amounts expended pursuant to: subdivision 12 of section 2808 of the
public health 1law; sections 211 and 212 of chapter 474 of the laws of
1996, as amended; and sections 11 through 14 of part A and sections 13
and 14 of part B of chapter 1 of the laws of 2002; and amounts paid to
public diagnostic and treatment centers as provided in sections 3-a and
3-b of part B of [the] chapter 58 of the laws of 2010 [which amended
this subdivision], amounts paid to public general hospitals as certified
public expenditures as provided in section 3-c¢ of part B of [the] chap-
ter 58 of the laws of 2010 [which amended this subdivision], and amounts
paid to managed care providers pursuant to section 3-d of part B of
[the] chapter 58 of the laws of 2010 [which amended this subdivision],
shall be excluded from all calculations made pursuant to this section.
(b) Commencing with the period April 1, 2005 though March 31, 2006, a
social services district's vyearly net share of medical assistance
expenditures shall be calculated in relation to a reimbursement base
yvear which, for purposes of this section, is defined as January 1, 2005
through December 31, 2005. The final base year expenditure calculation

for each social services district shall be made by the commissioner of
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health, and approved by the director of the division of the budget, no
later than June 30, 2006. Such calculations shall be based on actual
expenditures made by or on behalf of social services districts, and
revenues received by social services districts, during the base year and
shall be made without regard to expenditures made, and revenues
received, outside the base year that are related to services provided
during, or prior to, the base year. Such base year calculations shall be
based on the social services district medical assistance shares
provisions in effect on January 1, 2005. Subject to the provisions of
subdivision four of section six of this part, the state/local social
services district relative percentages of the non-federal share of
medical assistance expenditures incurred prior to January 1, 2006 shall
not be subject to adjustment on and after July 1, 2006.

(c) Commencing with the calendar vyear beginning January 1, 2006,
calendar vyear social services district medical assistance expenditure
amounts for each social services district shall be calculated by multi-
plying the results of the calculations performed pursuant to paragraph
(b) of this section by a non-compounded trend factor, as follows:

(i) 2006 (January 1, 2006 through December 31, 2006): 3.5%;

(ii) 2007 (January 1, 2007 through December 31, 2007): 6.75% (3.25%

A\

plus the prior year's 3.5%);

(iii) 2008 (January 1, 2008 through December 31, 2008): 9.75% (3%
plus the prior year's 6.75%);

(iv) 2009 (January 1, 2009 through December 31, 2009), and each
succeeding calendar year: prior year's trend factor percentage plus 3%.

(c-1) Notwithstanding any provisions of subdivision (c¢) of this
section to the contrary, effective April 1, 2013, for the period January

1, 2013 through December 31, 2013 and for each calendar year thereafter,
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the medical assistance expenditure amount for the social services
district for such period shall be equal to the previous calendar year's
medical assistance expenditure amount, except that:

(1) for the period January 1, 2013 through December 31, 2013, the
previous calendar year medical assistance expenditure amount will be
increased by 2%;

(2) for the period January 1, 2014 through December 31, 2014, the
previous calendar year medical assistance expenditure amount will be
increased by 1%.

(c-2) Notwithstanding any provisions of subdivision (c¢-1) of this

section to the contrary, effective April 1, 2016, for the period January

1, 2016 through December 31, 2016 and for each calendar year thereafter,

the medical assistance expenditure amount for a social services district

having a population of more than five million shall be equal to the

amount calculated pursuant to subdivisions (b) and (c¢) of this section.

(d) The base year expenditure amounts calculated pursuant to paragraph
(b) of this section and the calendar year social services district
expenditure amounts calculated pursuant to paragraph (c¢) of this section
shall be converted into state fiscal year social services district
expenditure cap amounts for each social services district such that each
such state fiscal year amount is proportional to the portions of the two
calendar years within each fiscal year, as follows:

(i) fiscal year 2005-2006 (April 1, 2005 through March 31, 2006): 75%
of the base year amount plus 25% of the 2006 calendar year amount;

(ii) fiscal year 2006-2007 (April 1, 2006 through March 31, 2007): 75%
of the 2006 year calendar amount plus 25% of the 2007 calendar year

amount;
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(iii) each succeeding fiscal vyear: 75% of the first calendar year
within that fiscal year's amount plus 25% of the second calendar year
within that fiscal year's amount.

(d-1) Notwithstanding any provisions of subdivision (d4) of this

section to the contrary, for fiscal vears 2015-2016 and 2016-2017, the

base vyvear expenditure amount calculated pursuant to paragraph (b) of

this section and the calendar year social services district expenditure

amount calculated pursuant to paragraph (c) of this section shall be

converted into a state fiscal vear social services district expenditure

cap amount for a social services district having a population of more

than five million as follows:

(i) fiscal vear 2015-2016 (April 1, 2015 through March 31, 2016): 75%

of the 2015 base year amount plus 25% of the 2016 calendar year amount,

if such 2016 calendar year amount were calculated without regard to the

provisions of subdivision (c-2) of this section;

(ii) fiscal year 2016-2017 (April 1, 2016 through March 31, 2017): 75%

of the 2016 base year amount plus 25% of the 2017 calendar year amount;

this cap amount shall be reduced by one-half of the difference between

this amount and the cap amount for this period that would result if

calculated without regard to the provisions of subdivision (c¢-2) of this

section.

(e) No later than April 1, 2007, the commissioner of health shall
certify the 2006-2007 fiscal year social services district expenditure
cap amounts for each social services district calculated pursuant to
subparagraph (ii) of paragraph (d) of this section and shall communicate
such amounts to the commissioner of taxation and finance.

(£) Subject to paragraph (g) of this section, the state fiscal year

social services district expenditure cap amount calculated for each
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social services district pursuant to paragraph (d) of this section shall
be allotted to each district during that fiscal year and paid to the
department in equal weekly amounts in a manner to be determined by the
commissioner and communicated to such districts and, subject to the
provisions of subdivision four of section six of this part, shall repre-
sent each district's maximum responsibility for medical assistance

expenditures governed by this section. However, for fiscal vyear

2016-2017, the expenditure cap amount calculated for a social services

district having a population of more than five million shall be paid to

the department in weekly amounts in a manner to be determined by the

commissioner, in consultation with the director of the division of the

budget, and communicated to such district.

(g) (i) No allotment pursuant to paragraph (f) of this section shall
be applied against a social services district during the period April 1,
2005 through December 31, 2005. Social services district medical
assistance shares shall be determined for such period pursuant to shares
provisions in effect on January 1, 2005.

(ii) For the period January 1, 2006 through June 30, 2006, the commis-
sioner is authorized to allot against each district an amount based on
the commissioner's Dbest estimate of the final base year expenditure
calculation required by paragraph (b) of this section. Upon completion
of such calculation, the commissioner shall, no later than December 31,
2006, reconcile such estimated allotments with the fiscal year social
services district expenditure cap amounts calculated pursuant to subpar-
agraphs (i) and (ii) of paragraph (d) of this section.

(iii) During each state fiscal year subject to the provisions of this
section and prior to state fiscal year 2015-16, the commissioner shall

maintain an accounting, for each social services district, of the net
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amounts that would have been expended by, or on behalf of, such district
had the social services district medical assistance shares provisions in
effect on January 1, 2005 been applied to such district. For purposes
of this paragraph, fifty percent of the payments made by New York State
to the secretary of the federal department of health and human services
pursuant to section 1935(c) of the social security act shall be deemed
to be payments made on behalf of social services districts; such fifty
percent share shall be apportioned to each district in the same ratio as
the number of "full-benefit dual eligible individuals," as that term is
defined in section 1935(c) (6) of such act, for whom such district has
fiscal responsibility pursuant to section 365 of the social services
law, relates to the total of such individuals for whom districts have
fiscal responsibility. As soon as practicable after the conclusion of
each such fiscal year, but in no event later than six months after the
conclusion of each such fiscal year, the commissioner shall reconcile
such net amounts with such fiscal year's social services district
expenditure cap amount. Such reconciliation shall be based on actual
expenditures made by or on behalf of social services districts, and
revenues received by social services districts, during such fiscal year
and shall be made without regard to expenditures made, and revenues
received, outside such fiscal year that are related to services provided
during, or prior to, such fiscal year. The commissioner shall pay to
each social services district the amount, if any, by which such
district's expenditure cap amount exceeds such net amount.

(h) Notwithstanding the provisions of section 368-a of the social
services law or any other contrary provision of 1law, no reimbursement
shall be made for social services districts' claims submitted on and

after the effective date of this paragraph, for district expenditures
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incurred prior to January 1, 2006, including, but not limited to,
expenditures for services provided to individuals who were eligible for
medical assistance pursuant to section three hundred sixty-six of the
social services law as a result of a mental disability, formerly
referred to as human services overburden aid to counties.

§ 2. This act shall take effect immediately and shall be deemed to

have been in full force and effect on and after April 1, 2016.

PART B

Section 1. Subdivision 4 of section 365-h of the social services law,
as separately amended by section 50 of part B and section 24 of part D
of chapter 57 of the laws of 2015, is amended to read as follows:

4. The commissioner of health is authorized to assume responsibility
from a local social services official for the provision and reimburse-
ment of transportation costs under this section. If the commissioner
elects to assume such responsibility, the commissioner shall notify the
local social services official in writing as to the election, the date
upon which the election shall be effective and such information as to
transition of responsibilities as the commissioner deems prudent. The
commissioner is authorized to contract with a transportation manager or
managers to manage transportation services in any local social services
district[, other than transportation services provided or arranged for
enrollees of managed long term care plans issued certificates of author-
ity under section forty-four hundred three-f of the public health law].
Any transportation manager or managers selected by the commissioner to
manage transportation services shall have proven experience in coordi-

nating transportation services in a geographic and demographic area
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similar to the area in New York state within which the contractor would
manage the provision of services under this section. Such a contract or
contracts may include responsibility for: review, approval and process-
ing of transportation orders; management of the appropriate level of
transportation based on documented patient medical need; and development
of new technologies leading to efficient transportation services. If the
commissioner elects to assume such responsibility from a 1local social
services district, the commissioner shall examine and, if appropriate,
adopt quality assurance measures that may include, but are not limited
to, global positioning tracking system reporting requirements and
service verification mechanisms. Any and all reimbursement rates devel-
oped by transportation managers under this subdivision shall be subject
to the review and approval of the commissioner.

§ 2. Subparagraph (i) of paragraph (b) of subdivision 7 of section
4403-f of the public health law, as amended by section 41-b of part H of
chapter 59 of the laws of 2011, is amended to read as follows:

(i) The commissioner shall, to the extent necessary, submit the appro-
priate waivers, including, but not limited to, those authorized pursuant
to sections eleven hundred fifteen and nineteen hundred fifteen of the
federal social security act, or successor provisions, and any other
waivers necessary to achieve the purposes of high quality, integrated,
and cost effective care and integrated financial eligibility policies
under the medical assistance program or pursuant to title XVIII of the
federal social security act. In addition, the commissioner is authorized
to submit the appropriate waivers, including but not 1limited to those
authorized pursuant to sections eleven hundred fifteen and nineteen
hundred fifteen of the federal social security act or successor

provisions, and any other waivers necessary to require on or after April
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first, two thousand twelve, medical assistance recipients who are twen-
ty-one years of age or older and who require community-based 1long term
care services, as specified by the commissioner, for more than one
hundred and twenty days, to receive such services through an available
plan certified pursuant to this section or other program model that
meets guidelines specified by the commissioner that support coordination

and integration of services; provided, however, that the commissioner

may, through such waivers, 1limit eligibility to available plans to

enrollees that require nursing facility level of care. Notwithstanding

the foregoing, medical assistance recipients enrolled in a managed 1long

term care plan on April first, two thousand sixteen may continue to be

eligible for such plans, irrespective of whether the enrollee meets any

applicable nursing facility level of care requirements, provided, howev-

er, that once such recipients are disenrolled from their managed long

term care plan, any applicable nursing facility level of care require-

ments would apply to future eligibility determinations. Such guidelines

shall address the requirements of paragraphs (a), (b), (¢), (4), (e),
(£), (g), (h), and (i) of subdivision three of this section as well as
payment methods that ensure provider accountability for cost effective
quality outcomes. Such other program models may include long term home
health care programs that comply with such guidelines. Copies of such
original waiver applications and amendments thereto shall be provided to
the chairs of the senate finance committee, the assembly ways and means
committee and the senate and assembly health committees simultaneously
with their submission to the federal government.

§ 3. Paragraph (a) of subdivision 3 of section 366 of the social
services 1law, as amended by chapter 110 of the laws of 1971, is amended

to read as follows:
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(a) Medical assistance shall be furnished to applicants in cases
where, although such applicant has a responsible relative with suffi-
cient income and resources to provide medical assistance as determined
by the regulations of the department, the income and resources of the
responsible relative are not available to such applicant because of the
absence of such relative [or] and the refusal or failure of such absent
relative to provide the necessary care and assistance. In such cases,
however, the furnishing of such assistance shall create an implied
contract with such relative, and the cost thereof may be recovered from
such relative in accordance with title six of article three of this
chapter and other applicable provisions of law.

§ 4. Subparagraph (i) of paragraph (d) of subdivision 2 of section
366-c of the social services law is amended by adding a new clause (C)
to read as follows:

(C) on and after July first, two thousand sixteen, twenty-three thou-

sand eight hundred forty-four dollars or such greater amount as may be

required under federal law;

§ 5. Subdivision 7 of section 367-a of the social services law is
amended by adding a new paragraph (g) to read as follows:

(g) (i) The department shall develop a list of critical prescription

drugs for which there is a significant public interest in ensuring

rational pricing by drug manufacturers. In selecting drugs for possible

inclusion in such list, factors to be considered by the department shall

include, but not be limited to: the seriousness and prevalence of the

disease or condition that is treated by the drug; the extent of utiliza-

tion of the drug; the average wholesale price and retail price of the

drug; the number of pharmaceutical manufacturers that produce the drug;

whether there are pharmaceutical equivalents to the drug; and the poten-
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tial impact of the cost of the drug on public health care programs,

including Medicaid.

(ii) For each prescription drug included on the critical prescription

drug list, the department shall require the manufacturers of said

prescription drug to report the following information:

(A) the actual cost of developing, manufacturing, producing (including

the cost per dose of production), and distributing such drug;

(B) research and development costs of the drug including payments to

predecessor entities conducting research and development, including but

not limited to biotechnology companies, universities and medical

schools, and private research institutions;

(C) administrative, marketing, and advertising costs for the drug,

apportioned by marketing activities that are directed to consumers,

marketing activities that are directed to prescribers, and the total

cost of all marketing and advertising that is directed primarily to

consumers and prescribers in New York, including but not 1limited to

prescriber detailing, copayment discount programs and direct to consumer

marketing;

(D) prices for the drug that are charged to purchasers outside the

United States;

(E) prices charged to typical purchasers in New York, including but

not 1limited to pharmacies, pharmacy chains, pharmacy wholesalers or

other direct purchasers;

(F) the average rebates and discounts provided per payor type;

(G) the average profit margin of each drug over the prior five vear

period and the projected profit margin anticipated for such drug; and

(H) clinical information including but not limited to clinical trials

and clinical outcomes research.
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(iii) The department shall develop a standard reporting form that

satigsfies the requirements of subparagraph (ii) of this paragraph.

Manufacturers shall provide the required information within ninety days

of the department's request. All information disclosed pursuant to

subparagraph (ii) of this paragraph is confidential and shall not be

disclosed by the department or its actuary in a form that discloses the

identity of a specific manufacturer, or prices charged for drugs by such

manufacturer, except as the commissioner determines is necessary to

carry out the provisions of this section, or to allow the department,

the attorney general, the state comptroller, or the centers for medicare

and Medicaid services to perform audits or investigations authorized by

law.

(iv) For each critical prescription drug identified by the department,

the department shall direct its actuary to utilize the information

provided pursuant to subparagraph (ii) of this paragraph to conduct a

value-based assessment of such drug and establish a reasonable ceiling

price.

(v) The commissioner may require a drug manufacturer to provide

rebates to the department for a critical prescription drug whose price

exceeds the ceiling price for the drug established by the department's

actuary pursuant to subparagraph (iv) of this paragraph. Such rebates

shall be in addition to any rebates pavable to the department pursuant

to any other provision of federal or state law. The additional rebates

authorized pursuant to this subparagraph shall apply to critical

prescription drugs dispensed to enrollees of managed care providers

pursuant to section three hundred sixty-four-j of this title and to

critical prescription drugs dispensed to Medicaid recipients who are not

enrollees of such providers.
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§ 6. Paragraph (b) of subdivision 9 of section 367-a of the social
services law 1is amended by adding a new subparagraph (iv) to read as
follows:

(iv) notwithstanding subparagraphs (i) and (ii) of this paragraph, if

the drug dispensed is a drug that one or more managed care providers

operating pursuant to section three hundred sixty-four-j of this title

have designated as a specialty drug, an amount that does not exceed the

amount such providers pay for the drug, as determined by the commission-

er based on managed care providers' encounter data for the drug.

§ 7. Section 274 of the public health law is amended by adding a new
subdivision 15 to read as follows:

15. Notwithstanding any inconsistent provision of this section, the

commissioner may require prior authorization for any drug after evaluat-

ing the factors set forth in subdivision three of this section and prior

to obtaining the board's evaluation and recommendation required by

subdivision four of this section. The board may recommend to the commis-

sioner, pursuant to subdivision six of this section, that any such prior

authorization requirement be modified, continued or removed.

§ 8. Paragraph (b) of subdivision 3 of section 273 of the public
health 1law, as added by section 10 of part C of chapter 58 of the laws
of 2005, is amended to read as follows:

(b) In the event that the patient does not meet the criteria in para-
graph (a) of this subdivision, the prescriber may provide additional
information to the program to justify the use of a prescription drug
that 1is not on the preferred drug list. The program shall provide a
reasonable opportunity for a prescriber to reasonably present his or her
justification of prior authorization. [If, after consultation with the

program, the prescriber, in his or her reasonable professional judgment,
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determines that the wuse of a prescription drug that is not on the
preferred drug list is warranted, the prescriber's determination shall

be final.] The program will consider the additional information and the

justification presented to determine whether the use of a prescription

drug that is not on the preferred drug list is warranted. In the case of

atypical antipsychotics and antidepressants, if after consultation with

the program, the prescriber, in his or her reasonable professional judg-

ment, determines that the use of a prescription drug that is not on the

preferred drug list is warranted, the prescriber's determination shall

be final.

§ 9. Subdivision 25 of section 364-j of the social services law, as
added by section 55 of part D of chapter 56 of the 1laws of 2012, is
amended to read as follows:

25. [Effective January first, two thousand thirteen, notwithstanding]

Notwithstanding any provision of law to the contrary, managed care

providers shall cover medically necessary prescription drugs in the

atypical antipsychotic and antidepressant therapeutic [class] classes,

including non-formulary drugs, upon demonstration by the prescriber,
after consulting with the managed care provider, that such drugs, in the
prescriber's reasonable professional judgment, are medically necessary
and warranted.

§ 10. Subdivision 25-a of section 364-j of the social services law is
REPEALED.

§ 11. Subdivision 7 of section 367-a of the social services law is
amended by adding a new paragraph (f) to read as follows:

(f) The commissioner may require manufacturers of drugs other than

single source drugs and innovator multiple source drugs, as such terms

are defined in 42 U.S.C. § 1396r-8(k), to provide rebates to the depart-
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ment for generic drugs whose prices increase at a rate greater than the

rate of inflation. Such rebates shall be in addition to any rebates

payvable to the department pursuant to any other provision of federal or

state 1law. In determining the amount of such additional rebates for

generic drugs, the commissioner may use a methodology similar to that

used by the Centers for Medicare & Medicaid Services in determining the

amount of any additional rebates for single source and innovator multi-

ple source drugs, as set forth in 42 U.S.C. § 1396r-8(c) (2). The addi-

tional rebates authorized pursuant to this paragraph shall apply to

generic prescription drugs dispensed to enrollees of managed care

providers pursuant to section three hundred sixty-four-j of this title

and to generic prescription drugs dispensed to medicaid recipients who

are not enrollees of such providers.

§ 12. The opening paragraph of paragraph (e) of subdivision 7 of
section 367-a of the social services law, as added by section 1 of part
B of chapter 57 of the laws of 2015, is amended to read as follows:

During the period from April first, two thousand fifteen through March
thirty-first, two thousand seventeen, the commissioner may, in lieu of a
managed care provider, negotiate directly and enter into an agreement
with a pharmaceutical manufacturer for the provision of supplemental
rebates relating to pharmaceutical utilization by enrollees of managed
care providers pursuant to section three hundred sixty-four-j of this

title and, notwithstanding the provisions of section two hundred seven-

ty-two of the public health law or any other inconsistent provision of

law, may also negotiate directly and enter into such an agreement relat-

ing to pharmaceutical utilization by medical assistance recipients not

so enrolled. Such rebates shall be limited to drug utilization in the

following classes: antiretrovirals approved by the FDA for the treatment
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of HIV/AIDS and hepatitis C agents for which the pharmaceutical manufac-
turer has in effect a rebate agreement with the federal secretary of
health and human services pursuant to 42 U.S.C. § 1396r-8, and for which
the state has established standard c¢linical criteria. No agreement
entered into pursuant to this paragraph shall have an initial term or be
extended beyond March thirty-first, two thousand twenty.

§ 13. Subparagraph (iv) of paragraph (e) of subdivision 7 of section
367-a of the social services law, as added by section 1 of part B of
chapter 57 of the laws of 2015, is amended to read as follows:

(iv) Nothing in this paragraph shall be construed to require a pharma-
ceutical manufacturer to enter into a supplemental rebate agreement with
the commissioner relating to pharmaceutical utilization by enrollees of
managed care providers pursuant to section three hundred sixty-four-j of

this title or relating to pharmaceutical utilization by medical assist-

ance recipients not so enrolled.

§ 14. Section 364-j of the social services law is amended by adding a
new subdivision 26-a to read as follows:

26-a. Managed care providers shall require prior authorization of

prescriptions of opioid analgesics in excess of four prescriptions in a

thirtv-day period.

§ 15. Section 364-j of the social services law is amended by adding a
new subdivision 32 to read as follows:

32. (a) The commissioner may, in his or her discretion, apply penal-

ties to managed care organizations subject to this section and article

forty-four of the public health law for untimely or inaccurate

submission of encounter data. For purposes of this section, "encounter

data" shall mean the transactions required to be reported wunder the

model contract. Any penalty assessed under this subdivision shall be
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calculated as a percentage of the administrative component of the Medi-

caid premium calculated by the department.

(b) Such penalties shall be as follows:

(i) For encounter data submitted or resubmitted past the deadlines set

forth in the model contract, Medicaid premiums shall be reduced by one

and one-half percent; and

(ii) For incomplete or inaccurate encounter data that fails to conform

to department developed benchmarks for completeness and accuracy, Medi-

caid premiums shall be reduced by one-half percent; and

(iii) For submitted data that results in a rejection rate in excess of

ten percent of department developed volume benchmarks, Medicaid premiums

shall be reduced by one half-percent.

(c¢) Penalties under this subdivision may be applied to any and all

circumstances described in paragraph (b) of this subdivision at a

frequency determined by the commissioner. The commissioner may, in his

or her discretion, waive such penalty.

§ 16. Paragraph (d) of subdivision 1 of section 367-a of the social
services law 1is amended by adding a new subparagraph (iv) to read as
follows:

(iv) If a health plan participating in part C of title XVITTI of the

federal social security act pays for items and services provided to

eligible persons who are also beneficiaries under part B of title XVIIT

of the federal social security act or to qualified medicare benefici-

aries, the amount payable for services under this title shall be the

amount of any co-insurance liability of such eligible persons pursuant

to federal law if they were not eligible for medical assistance or were

not qualified medicare beneficiaries with respect to such benefits under

such part B, but shall not exceed the amount that otherwise would be
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made under this title if provided to an eligible person who is not a

beneficiary under part B or a qualified medicare beneficiary, less the

amount payable by the part C health plan; provided, however, amounts

payvable under this title for items and services provided to eligible

persons who are also beneficiaries under part B or to qualified medicare

beneficiaries by an ambulance service under the authority of an operat-

ing certificate issued pursuant to article thirty of the public health

law, a psychologist licensed under article one hundred fifty-three of

the education law, or a facility under the authority of an operating

certificate issued pursuant to article sixteen, thirty-one or thirty-two

of the mental hygiene law and with respect to outpatient hospital and

clinic items and services provided by a facility under the authority of

an operating certificate issued pursuant to article twenty-eight of the

public health law, shall not be less than the amount of any co-insurance

liability of such eligible persons or such qualified medicare benefici-

aries, or for which such eligible persons or such qualified medicare

beneficiaries would be liable under federal law were they not eligible

for medical assistance or were they not qualified medicare beneficiaries

with respect to such benefits under part B.

§ 17. Subdivision 2-b of section 365-1 of the social services law, as
added by section 25 of part B of chapter 57 of the laws of 2015, is
amended to read as follows:

2-b. The commissioner is authorized to make [grants] lum sum

payments or adjust rates of payment to providers up to a gross amount of

five million dollars, to establish coordination between the health homes
and the c¢riminal justice system and for the integration of information
of health homes with state and local correctional facilities, to the

extent permitted by law. Such rate adjustments may be made to health
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homes participating in a criminal justice pilot program with the purpose

of enrolling incarcerated individuals with serious mental illness, two

or more chronic conditions, including substance abuse disorders, or

HIV/AIDS, into such health home. Health homes receiving funds under this

subdivision shall be required to document and demonstrate the effective
use of funds distributed herein.

§ 18. Subdivision 1 of section 92 of part H of chapter 59 of the laws
of 2011, amending the public health law and other laws relating to known
and projected department of health state fund medicaid expenditures, as
amended by section 8 of part B of chapter 57 of the 1laws of 2015, is
amended to read as follows:

1. For state fiscal years 2011-12 through [2016-17] 2017-18, the
director of the budget, in consultation with the commissioner of health
referenced as "commissioner" for purposes of this section, shall assess
on a monthly basis, as reflected in monthly reports pursuant to subdivi-
sion five of this section known and projected department of health state
funds medicaid expenditures by category of service and by geographic
regions, as defined by the commissioner, and if the director of the
budget determines that such expenditures are expected to cause medicaid
disbursements for such period to exceed the projected department of
health medicaid state funds disbursements in the enacted budget finan-
cial plan pursuant to subdivision 3 of section 23 of the state finance
law, the commissioner of health, in consultation with the director of
the budget, shall develop a medicaid savings allocation plan to limit
such spending to the aggregate limit 1level specified in the enacted
budget financial plan, provided, however, such projections may be
adjusted by the director of the budget to account for any changes in the

New York state federal medical assistance percentage amount established
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pursuant to the federal social security act, changes in provider reven-
ues, reductions to local social services district medical assistance
administration, and beginning April 1, 2012 the operational costs of the
New York state medical indemnity fund and state costs or savings from
the basic health plan. Such projections may be adjusted by the director
of the budget to account for increased or expedited department of health
state funds medicaid expenditures as a result of a natural or other type
of disaster, including a governmental declaration of emergency.

§ 19. This act shall take effect immediately and shall be deemed to
have been in full force and effect on and after April 1, 2016; provided
that:

(a) sections one, two and six of this act shall take effect October 1,
2016;

(b) the amendments to subdivision 4 of section 365-h of the social
services 1law, made by section one of this act, shall not affect the
expiration and repeal of certain provisions of such section, and shall
expire and be deemed repealed therewith;

(c) the amendments to subparagraph (i) of paragraph (b) of subdivision
7 of section 4403-f of the public health law, made by section two of
this act, shall not affect the expiration of such subdivision or the
repeal of such section, and shall expire or be deemed repealed there-
with;

(d) sections four and sixteen of this act shall take effect July 1,
2016;

(e) the amendments to subdivision 9 of section 367-a of the social
services law, made by section six of this act, shall not affect the

expiration of such subdivision and shall expire therewith;
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(f) sections eight, nine and ten of this act shall take effect June 1,
2016;

(g) the amendments to subdivision 25 of section 364-j of the social
services law, made by section nine of this act, shall not affect the
repeal of such section, and shall be deemed repealed therewith;

(h) the amendments to paragraph (e) of subdivision 7 of section 367-a
of the social services law, made by sections twelve and thirteen of this
act shall not affect the repeal of such paragraph and shall be deemed
repealed therewith; and

(i) subdivisions 26-a and 32 of section 364-j of the social services
law, as added by sections fourteen and fifteen of this act shall be
deemed repealed on the same date and in the same manner as such section

is repealed.

PART C

Section 1. Subdivision 1 of section 18 of chapter 266 of the 1laws of
1986, amending the civil practice law and rules and other laws relating
to malpractice and professional medical conduct, is amended by adding a
new paragraph (c¢) to read as follows:

(c¢) Starting with the policy vear beginning July first, two thousand

sixteen, and at least once every five years thereafter, the superinten-

dent of financial services shall rank from highest to lowest each class

and territory combination used for the purpose of apportioning premium

for policies purchased from funds available in the hospital excess

liability pool according to relativities derived from the medical malp-

ractice insurance pool's primary rates and the applicable excess tier

factors. Annually, the superintendent shall determine the c¢lass and
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territory combinations for which a policy or policies for excess insur-

ance coverage, or for equivalent excess insurance coverage, may be

purchased for eligible physicians or dentists within the limits of the

appropriation for the hospital excess liability pool. The superintendent

shall grant priority for purchasing policies in each policy year in

descending order beginning with the highest risk c¢lass and territory

combination. The superintendent and commissioner of health shall not be

obligated to purchase any more policies than the number of policies that

can be purchased at the rates promulgated annually by the superintendent

within the limits of the appropriation. Once the balance of the appro-

priation becomes insufficient to cover all physicians and dentists with-

in a particular class and territory combination, the remaining funds for

that combination shall be allocated, for the purpose of purchasing poli-

cies for selected additional physicians and dentists within that combi -

nation to general hospitals in proportion to their share of the total

number of physicians or dentists practicing in such class and territory

combination who were certified by the general hospitals, and for whom

policies were purchased, in the prior vyear, provided that any share of

less than one physician or dentist shall be deemed to equal zero. For

the purposes of this paragraph, with regard to policies issued for the

coverage period beginning July first, two thousand sixteen, "prior vyear"

shall mean the policy yvear that began on July first, two thousand

fifteen.

§ 2. Paragraph (a) of subdivision 1 of section 18 of chapter 266 of
the laws of 1986, amending the civil practice law and rules and other
laws relating to malpractice and professional medical conduct, as
amended by section 1 of part Y of chapter 57 of the 1laws of 2015, is

amended to read as follows:
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(a) The superintendent of financial services and the commissioner of
health or their designee shall, from funds available in the hospital
excess liability pool created pursuant to subdivision 5 of this section,
purchase a policy or policies for excess insurance coverage, as author-
ized by paragraph 1 of subsection (e) of section 5502 of the insurance
law; or from an insurer, other than an insurer described in section 5502
of the insurance law, duly authorized to write such coverage and actual-
ly writing medical malpractice insurance in this state; or shall
purchase equivalent excess coverage in a form previously approved by the
superintendent of financial services for purposes of providing equiv-
alent excess coverage in accordance with section 19 of chapter 294 of
the laws of 1985, for medical or dental malpractice occurrences between
July 1, 1986 and June 30, 1987, between July 1, 1987 and June 30, 1988,
between July 1, 1988 and June 30, 1989, between July 1, 1989 and June
30, 1990, between July 1, 1990 and June 30, 1991, between July 1, 1991
and June 30, 1992, between July 1, 1992 and June 30, 1993, between July
1, 1993 and June 30, 1994, between July 1, 1994 and June 30, 1995,
between July 1, 1995 and June 30, 1996, between July 1, 1996 and June
30, 1997, between July 1, 1997 and June 30, 1998, between July 1, 1998
and June 30, 1999, between July 1, 1999 and June 30, 2000, between July
1, 2000 and June 30, 2001, between July 1, 2001 and June 30, 2002,
between July 1, 2002 and June 30, 2003, between July 1, 2003 and June
30, 2004, between July 1, 2004 and June 30, 2005, between July 1, 2005
and June 30, 2006, between July 1, 2006 and June 30, 2007, between July
1, 2007 and June 30, 2008, between July 1, 2008 and June 30, 2009,
between July 1, 2009 and June 30, 2010, between July 1, 2010 and June
30, 2011, between July 1, 2011 and June 30, 2012, between July 1, 2012

and June 30, 2013, between July 1, 2013 and June 30, 2014, between July
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1, 2014 and June 30, 2015, [and] between July 1, 2015 and June 30, 2016,

and between July 1, 2016 and June 30, 2017 or reimburse the hospital

where the hospital purchases equivalent excess coverage as defined in
subparagraph (i) of paragraph (a) of subdivision 1l-a of this section for
medical or dental malpractice occurrences between July 1, 1987 and June
30, 1988, between July 1, 1988 and June 30, 1989, between July 1, 1989
and June 30, 1990, between July 1, 1990 and June 30, 1991, between July
1, 1991 and June 30, 1992, between July 1, 1992 and June 30, 1993,
between July 1, 1993 and June 30, 1994, between July 1, 1994 and June
30, 1995, between July 1, 1995 and June 30, 1996, between July 1, 1996
and June 30, 1997, between July 1, 1997 and June 30, 1998, between July
1, 1998 and June 30, 1999, between July 1, 1999 and June 30, 2000,
between July 1, 2000 and June 30, 2001, between July 1, 2001 and June
30, 2002, between July 1, 2002 and June 30, 2003, between July 1, 2003
and June 30, 2004, between July 1, 2004 and June 30, 2005, between July
1, 2005 and June 30, 2006, between July 1, 2006 and June 30, 2007,
between July 1, 2007 and June 30, 2008, between July 1, 2008 and June
30, 2009, between July 1, 2009 and June 30, 2010, between July 1, 2010
and June 30, 2011, between July 1, 2011 and June 30, 2012, between July
1, 2012 and June 30, 2013, between July 1, 2013 and June 30, 2014,
between July 1, 2014 and June 30, 2015, [and] between July 1, 2015 and

June 30, 2016, and between July 1, 2016 and June 30, 2017 for physicians

or dentists certified as eligible for each such period or periods pursu-
ant to subdivision 2 of this section by a general hospital licensed
pursuant to article 28 of the public health law; provided that no single
insurer shall write more than fifty percent of the total excess premium
for a given policy year; and provided, however, that such eligible

physicians or dentists must have in force an individual policy, from an
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insurer licensed in this state of primary malpractice insurance coverage
in amounts of no less than one million three hundred thousand dollars
for each claimant and three million nine hundred thousand dollars for
all claimants under that policy during the period of such excess cover-
age for such occurrences or be endorsed as additional insureds wunder a
hospital professional liability policy which is offered through a volun-
tary attending physician ("channeling") program previously permitted by
the superintendent of financial services during the period of such
excess coverage for such occurrences. During such period, such policy
for excess coverage or such equivalent excess coverage shall, when
combined with the physician's or dentist's primary malpractice insurance
coverage or coverage provided through a voluntary attending physician
("channeling") program, total an aggregate level of two million three
hundred thousand dollars for each claimant and six million nine hundred
thousand dollars for all claimants from all such policies with respect
to occurrences in each of such years provided, however, if the cost of
primary malpractice insurance coverage in excess of one million dollars,
but below the excess medical malpractice insurance coverage provided
pursuant to this act, exceeds the rate of nine percent per annum, then
the required level of primary malpractice insurance coverage in excess
of one million dollars for each claimant shall be in an amount of not
less than the dollar amount of such coverage available at nine percent
per annum; the required level of such coverage for all claimants under
that policy shall be in an amount not less than three times the dollar
amount of coverage for each claimant; and excess coverage, when combined
with such primary malpractice insurance coverage, shall increase the
aggregate level for each claimant by one million dollars and three

million dollars for all claimants; and provided further, that, with
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respect to policies of primary medical malpractice coverage that include
occurrences between April 1, 2002 and June 30, 2002, such requirement
that coverage be in amounts no less than one million three hundred thou-
sand dollars for each claimant and three million nine hundred thousand
dollars for all claimants for such occurrences shall be effective April
1, 2002.

§ 3. Subdivision 3 of section 18 of chapter 266 of the laws of 1986,
amending the civil practice law and rules and other 1laws relating to
malpractice and professional medical conduct, as amended by section 2 of
part Y of chapter 57 of the laws of 2015, is amended to read as follows:

(3) (a) The superintendent of financial services shall determine and
certify to each general hospital and to the commissioner of health the
cost of excess malpractice insurance for medical or dental malpractice
occurrences between July 1, 1986 and June 30, 1987, between July 1, 1988
and June 30, 1989, between July 1, 1989 and June 30, 1990, between July
1, 1990 and June 30, 1991, Dbetween July 1, 1991 and June 30, 1992,
between July 1, 1992 and June 30, 1993, between July 1, 1993 and June
30, 1994, between July 1, 1994 and June 30, 1995, between July 1, 1995
and June 30, 1996, between July 1, 1996 and June 30, 1997, between July
1, 1997 and June 30, 1998, between July 1, 1998 and June 30, 1999,
between July 1, 1999 and June 30, 2000, between July 1, 2000 and June
30, 2001, between July 1, 2001 and June 30, 2002, between July 1, 2002
and June 30, 2003, between July 1, 2003 and June 30, 2004, between July
1, 2004 and June 30, 2005, between July 1, 2005 and June 30, 2006,
between July 1, 2006 and June 30, 2007, between July 1, 2007 and June
30, 2008, between July 1, 2008 and June 30, 2009, between July 1, 2009
and June 30, 2010, between July 1, 2010 and June 30, 2011, between July

1, 2011 and June 30, 2012, between July 1, 2012 and June 30, 2013, and
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between July 1, 2013 and June 30, 2014, between July 1, 2014 and June

30, 2015, [and] between July 1, 2015 and June 30, 2016, and between July

1, 2016 and June 30, 2017 allocable to each general hospital for physi-

cians or dentists certified as eligible for purchase of a policy for
excess insurance coverage by such general hospital in accordance with
subdivision 2 of this section, and may amend such determination and
certification as necessary.

(b) The superintendent of financial services shall determine and
certify to each general hospital and to the commissioner of health the
cost of excess malpractice insurance or equivalent excess coverage for
medical or dental malpractice occurrences between July 1, 1987 and June
30, 1988, between July 1, 1988 and June 30, 1989, between July 1, 1989
and June 30, 1990, between July 1, 1990 and June 30, 1991, between July
1, 1991 and June 30, 1992, between July 1, 1992 and June 30, 1993,
between July 1, 1993 and June 30, 1994, between July 1, 1994 and June
30, 1995, between July 1, 1995 and June 30, 1996, between July 1, 1996
and June 30, 1997, between July 1, 1997 and June 30, 1998, between July
1, 1998 and June 30, 1999, between July 1, 1999 and June 30, 2000,
between July 1, 2000 and June 30, 2001, between July 1, 2001 and June
30, 2002, between July 1, 2002 and June 30, 2003, between July 1, 2003
and June 30, 2004, between July 1, 2004 and June 30, 2005, between July
1, 2005 and June 30, 2006, between July 1, 2006 and June 30, 2007,
between July 1, 2007 and June 30, 2008, between July 1, 2008 and June
30, 2009, between July 1, 2009 and June 30, 2010, between July 1, 2010
and June 30, 2011, between July 1, 2011 and June 30, 2012, between July
1, 2012 and June 30, 2013, between July 1, 2013 and June 30, 2014,
between July 1, 2014 and June 30, 2015, [and] between July 1, 2015 and

June 30, 2016, and between July 1, 2016 and June 30, 2017 allocable to
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each general hospital for physicians or dentists certified as eligible
for purchase of a policy for excess insurance coverage or equivalent
excess coverage by such general hospital in accordance with subdivision
2 of this section, and may amend such determination and certification as
necessary. The superintendent of financial services shall determine and
certify to each general hospital and to the commissioner of health the
ratable share of such cost allocable to the period July 1, 1987 to
December 31, 1987, to the period January 1, 1988 to June 30, 1988, to
the period July 1, 1988 to December 31, 1988, to the period January 1,
1989 to June 30, 1989, to the period July 1, 1989 to December 31, 1989,
to the period January 1, 1990 to June 30, 1990, to the period July 1,
1990 to December 31, 1990, to the period January 1, 1991 to June 30,
1991, to the period July 1, 1991 to December 31, 1991, to the period
January 1, 1992 to June 30, 1992, to the period July 1, 1992 to December
31, 1992, to the period January 1, 1993 to June 30, 1993, to the period
July 1, 1993 to December 31, 1993, to the period January 1, 1994 to June
30, 1994, to the period July 1, 1994 to December 31, 1994, to the period
January 1, 1995 to June 30, 1995, to the period July 1, 1995 to December
31, 1995, to the period January 1, 1996 to June 30, 1996, to the period
July 1, 1996 to December 31, 1996, to the period January 1, 1997 to June
30, 1997, to the period July 1, 1997 to December 31, 1997, to the period
January 1, 1998 to June 30, 1998, to the period July 1, 1998 to December
31, 1998, to the period January 1, 1999 to June 30, 1999, to the period
July 1, 1999 to December 31, 1999, to the period January 1, 2000 to June
30, 2000, to the period July 1, 2000 to December 31, 2000, to the period
January 1, 2001 to June 30, 2001, to the period July 1, 2001 to June 30,
2002, to the period July 1, 2002 to June 30, 2003, to the period July 1,

2003 to June 30, 2004, to the period July 1, 2004 to June 30, 2005, to
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the period July 1, 2005 and June 30, 2006, to the period July 1, 2006
and June 30, 2007, to the period July 1, 2007 and June 30, 2008, to the
period July 1, 2008 and June 30, 2009, to the period July 1, 2009 and
June 30, 2010, to the period July 1, 2010 and June 30, 2011, to the
period July 1, 2011 and June 30, 2012, to the period July 1, 2012 and
June 30, 2013, to the period July 1, 2013 and June 30, 2014, to the
period July 1, 2014 and June 30, 2015, [and] to the period July 1, 2015

and June 30, 2016, and between July 1, 2016 and June 30, 2017.

§ 4. Paragraphs (a), (b), (c¢), (d) and (e) of subdivision 8 of section
18 of chapter 266 of the laws of 1986, amending the civil practice law
and rules and other laws relating to malpractice and professional
medical conduct, as amended by section 3 of part Y of chapter 57 of the
laws of 2015, are amended to read as follows:

(a) To the extent funds available to the hospital excess liability
pool pursuant to subdivision 5 of this section as amended, and pursuant
to section 6 of part J of chapter 63 of the laws of 2001, as may from
time to time be amended, which amended this subdivision, are insuffi-
cient to meet the costs of excess insurance coverage or equivalent
excess coverage for coverage periods during the period July 1, 1992 to
June 30, 1993, during the period July 1, 1993 to June 30, 1994, during
the period July 1, 1994 to June 30, 1995, during the period July 1, 1995
to June 30, 1996, during the period July 1, 1996 to June 30, 1997,
during the period July 1, 1997 to June 30, 1998, during the period July
1, 1998 to June 30, 1999, during the period July 1, 1999 to June 30,
2000, during the period July 1, 2000 to June 30, 2001, during the period
July 1, 2001 to October 29, 2001, during the period April 1, 2002 to
June 30, 2002, during the period July 1, 2002 to June 30, 2003, during

the period July 1, 2003 to June 30, 2004, during the period July 1, 2004
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to June 30, 2005, during the period July 1, 2005 to June 30, 2006,
during the period July 1, 2006 to June 30, 2007, during the period July
1, 2007 to June 30, 2008, during the period July 1, 2008 to June 30,
2009, during the period July 1, 2009 to June 30, 2010, during the period
July 1, 2010 to June 30, 2011, during the period July 1, 2011 to June
30, 2012, during the period July 1, 2012 to June 30, 2013, during the
period July 1, 2013 to June 30, 2014, during the period July 1, 2014 to
June 30, 2015, [and] during the period July 1, 2015 and June 30, 2016,

and between July 1, 2016 and June 30, 2017 allocated or reallocated in

accordance with paragraph (a) of subdivision 4-a of this section to
rates of payment applicable to state governmental agencies, each physi-
cian or dentist for whom a policy for excess insurance coverage oOr
equivalent excess coverage is purchased for such period shall be respon-
sible for payment to the provider of excess insurance coverage or equiv-
alent excess coverage of an allocable share of such insufficiency, based
on the ratio of the total cost of such coverage for such physician to
the sum of the total cost of such coverage for all physicians applied to
such insufficiency.

(b) Each provider of excess insurance coverage or equivalent excess
coverage covering the period July 1, 1992 to June 30, 1993, or covering
the period July 1, 1993 to June 30, 1994, or covering the period July 1,
1994 to June 30, 1995, or covering the period July 1, 1995 to June 30,
1996, or covering the period July 1, 1996 to June 30, 1997, or covering
the period July 1, 1997 to June 30, 1998, or covering the period July 1,
1998 to June 30, 1999, or covering the period July 1, 1999 to June 30,
2000, or covering the period July 1, 2000 to June 30, 2001, or covering
the period July 1, 2001 to October 29, 2001, or covering the period

April 1, 2002 to June 30, 2002, or covering the period July 1, 2002 to
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June 30, 2003, or covering the period July 1, 2003 to June 30, 2004, or
covering the period July 1, 2004 to June 30, 2005, or covering the peri-
od July 1, 2005 to June 30, 2006, or covering the period July 1, 2006 to
June 30, 2007, or covering the period July 1, 2007 to June 30, 2008, or
covering the period July 1, 2008 to June 30, 2009, or covering the peri-
od July 1, 2009 to June 30, 2010, or covering the period July 1, 2010 to
June 30, 2011, or covering the period July 1, 2011 to June 30, 2012, or
covering the period July 1, 2012 to June 30, 2013, or covering the peri-
od July 1, 2013 to June 30, 2014, or covering the period July 1, 2014 to
June 30, 2015, or covering the period July 1, 2015 to June 30, 2016, or

covering the period July 1, 2016 to June 30, 2017 shall notify a covered

physician or dentist by mail, mailed to the address shown on the last
application for excess insurance coverage or equivalent excess coverage,
of the amount due to such provider from such physician or dentist for
such coverage period determined in accordance with paragraph (a) of this
subdivision. Such amount shall be due from such physician or dentist to
such provider of excess insurance coverage or equivalent excess coverage
in a time and manner determined by the superintendent of financial
services.

(¢) If a physician or dentist liable for payment of a portion of the
costs of excess insurance coverage or equivalent excess coverage cover-
ing the period July 1, 1992 to June 30, 1993, or covering the period
July 1, 1993 to June 30, 1994, or covering the period July 1, 1994 to
June 30, 1995, or covering the period July 1, 1995 to June 30, 1996, or
covering the period July 1, 1996 to June 30, 1997, or covering the peri-
od July 1, 1997 to June 30, 1998, or covering the period July 1, 1998 to
June 30, 1999, or covering the period July 1, 1999 to June 30, 2000, or

covering the period July 1, 2000 to June 30, 2001, or covering the peri-
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od July 1, 2001 to October 29, 2001, or covering

2002 to June 30, 2002,

2003, or covering the period July 1, 2003 to June 30,

the period July 1, 2004 to June 30, 2005,

2005 to June 30, 2006,

2007, or covering the period July 1, 2007 to June 30,

the period July 1, 2008 to June 30, 2009,

2009 to June 30, 2010,

2011, or covering the period July 1, 2011 to June 30,

the period July 1, 2012 to June 30, 2013,

2013 to June 30, 2014,

2015, or covering the period July 1, 2015 to June 30,

the period July 1, 2016 to June 30,

paragraph (a) of this subdivision fails, refuses or

payment to the provider of excess

or covering the period July 1,

or covering the period July 1,

or covering the period July 1,

or covering the period July 1,

12671-01-6

the period April 1,

2002 to June 30,

2004, or covering

or covering the period July 1,

2006 to June 30,

2008, or covering

or covering the period July 1,

2010 to June 30,

2012, or covering

or covering the period July 1,

2014 to June 30,

2016, or covering

2017 determined in accordance with

neglects to make

insurance coverage or equivalent

excess coverage in such time and manner as determined by the superinten-

dent of financial services pursuant to paragraph (b)
sion, excess insurance coverage or equivalent excess
for such physician or dentist in accordance with this

coverage period shall be cancelled and shall be null

first day on or after the commencement of

a policy period where

of this subdivi-
coverage purchased
section for such
and void as of the

the

liability for payment pursuant to this subdivision has not been met.

(d) Each provider
coverage shall notify the superintendent of financial
commissioner
eligible for purchase of a policy for excess
equivalent
1993,

or covering the period July 1, 1993 to June 30,

insurance

excess coverage covering the period July 1,

of excess insurance coverage or equivalent excess

services and the

of health or their designee of each physician and dentist

coverage oOr

1992 to June 30,
or

1994, covering
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the period July 1, 1994 to June 30, 1995, or covering the period July 1,
1995 to June 30, 1996, or covering the period July 1, 1996 to June 30,
1997, or covering the period July 1, 1997 to June 30, 1998, or covering
the period July 1, 1998 to June 30, 1999, or covering the period July 1,
1999 to June 30, 2000, or covering the period July 1, 2000 to June 30,
2001, or covering the period July 1, 2001 to October 29, 2001, or cover-
ing the period April 1, 2002 to June 30, 2002, or covering the period
July 1, 2002 to June 30, 2003, or covering the period July 1, 2003 to
June 30, 2004, or covering the period July 1, 2004 to June 30, 2005, or
covering the period July 1, 2005 to June 30, 2006, or covering the peri-
od July 1, 2006 to June 30, 2007, or covering the period July 1, 2007 to
June 30, 2008, or covering the period July 1, 2008 to June 30, 2009, or
covering the period July 1, 2009 to June 30, 2010, or covering the peri-
od July 1, 2010 to June 30, 2011, or covering the period July 1, 2011 to
June 30, 2012, or covering the period July 1, 2012 to June 30, 2013, or
covering the period July 1, 2013 to June 30, 2014, or covering the peri-
od July 1, 2014 to June 30, 2015, or covering the period July 1, 2015 to

June 30, 2016, or covering the period July 1, 2016 to June 30, 2017 that

has made payment to such provider of excess insurance coverage or equiv-
alent excess coverage in accordance with paragraph (b) of this subdivi-
sion and of each physician and dentist who has failed, refused or
neglected to make such payment.

(e) A provider of excess insurance coverage or equivalent excess
coverage shall refund to the hospital excess liability pool any amount
allocable to the period July 1, 1992 to June 30, 1993, and to the period
July 1, 1993 to June 30, 1994, and to the period July 1, 1994 to June
30, 1995, and to the period July 1, 1995 to June 30, 1996, and to the

period July 1, 1996 to June 30, 1997, and to the period July 1, 1997 to
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June 30, 1998, and to the period July 1, 1998 to June 30, 1999, and to
the period July 1, 1999 to June 30, 2000, and to the period July 1, 2000
to June 30, 2001, and to the period July 1, 2001 to October 29, 2001,
and to the period April 1, 2002 to June 30, 2002, and to the period July
1, 2002 to June 30, 2003, and to the period July 1, 2003 to June 30,
2004, and to the period July 1, 2004 to June 30, 2005, and to the period
July 1, 2005 to June 30, 2006, and to the period July 1, 2006 to June
30, 2007, and to the period July 1, 2007 to June 30, 2008, and to the
period July 1, 2008 to June 30, 2009, and to the period July 1, 2009 to
June 30, 2010, and to the period July 1, 2010 to June 30, 2011, and to
the period July 1, 2011 to June 30, 2012, and to the period July 1, 2012
to June 30, 2013, and to the period July 1, 2013 to June 30, 2014, and
to the period July 1, 2014 to June 30, 2015, and to the period July 1,

2015 to June 30, 2016, and to the period July 1, 2016 to June 30, 2017

received from the hospital excess liability pool for purchase of excess
insurance coverage or equivalent excess coverage covering the period
July 1, 1992 to June 30, 1993, and covering the period July 1, 1993 to
June 30, 1994, and covering the period July 1, 1994 to June 30, 1995,
and covering the period July 1, 1995 to June 30, 1996, and covering the
period July 1, 1996 to June 30, 1997, and covering the period July 1,
1997 to June 30, 1998, and covering the period July 1, 1998 to June 30,
1999, and covering the period July 1, 1999 to June 30, 2000, and cover-
ing the period July 1, 2000 to June 30, 2001, and covering the period
July 1, 2001 to October 29, 2001, and covering the period April 1, 2002
to June 30, 2002, and covering the period July 1, 2002 to June 30, 2003,
and covering the period July 1, 2003 to June 30, 2004, and covering the
period July 1, 2004 to June 30, 2005, and covering the period July 1,

2005 to June 30, 2006, and covering the period July 1, 2006 to June 30,
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2007, and covering the period July 1, 2007 to June 30, 2008, and cover-
ing the period July 1, 2008 to June 30, 2009, and covering the period
July 1, 2009 to June 30, 2010, and covering the period July 1, 2010 to
June 30, 2011, and covering the period July 1, 2011 to June 30, 2012,
and covering the period July 1, 2012 to June 30, 2013, and covering the
period July 1, 2013 to June 30, 2014, and covering the period July 1,
2014 to June 30, 2015, and covering the period July 1, 2015 to June 30,

2016, and covering the period July 1, 2016 to June 30, 2017 for a physi-

cian or dentist where such excess insurance coverage or equivalent
excess coverage is cancelled in accordance with paragraph (¢) of this
subdivision.

§ 5. Section 40 of chapter 266 of the laws of 1986, amending the civil
practice law and rules and other laws relating to malpractice and
professional medical conduct, as amended by section 4 of part Y of chap-
ter 57 of the laws of 2015, is amended to read as follows:

§ 40. The superintendent of financial services shall establish rates
for policies providing coverage for physicians and surgeons medical
malpractice for the periods commencing July 1, 1985 and ending June 30,
[2016] 2017; provided, however, that notwithstanding any other provision
of 1law, the superintendent shall not establish or approve any increase
in rates for the period commencing July 1, 2009 and ending June 30,
2010. The superintendent shall direct insurers to establish segregated
accounts for premiums, payments, reserves and investment income attrib-
utable to such premium periods and shall require periodic reports by the
insurers regarding claims and expenses attributable to such periods to
monitor whether such accounts will be sufficient to meet incurred claims
and expenses. On or after July 1, 1989, the superintendent shall impose

a surcharge on premiums to satisfy a projected deficiency that is
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attributable to the premium levels established pursuant to this section
for such periods; provided, however, that such annual surcharge shall
not exceed eight percent of the established rate until July 1, [2016]
2017, at which time and thereafter such surcharge shall not exceed twen-
ty-five percent of the approved adequate rate, and that such annual
surcharges shall continue for such period of time as shall be sufficient
to satisfy such deficiency. The superintendent shall not impose such
surcharge during the period commencing July 1, 2009 and ending June 30,
2010. On and after July 1, 1989, the surcharge prescribed by this
section shall be retained by insurers to the extent that they insured
physicians and surgeons during the July 1, 1985 through June 30, [2016]
2017 policy periods; in the event and to the extent physicians and
surgeons were insured by another insurer during such periods, all or a
pro rata share of the surcharge, as the case may be, shall be remitted
to such other insurer in accordance with rules and regulations to be
promulgated by the superintendent. Surcharges collected from physicians
and surgeons who were not insured during such policy periods shall be
apportioned among all insurers in proportion to the premium written by
each insurer during such policy periods; if a physician or surgeon was
insured by an insurer subject to rates established by the superintendent
during such policy periods, and at any time thereafter a hospital,
health maintenance organization, employer or institution is responsible
for responding in damages for liability arising out of such physician's
or surgeon's practice of medicine, such responsible entity shall also
remit to such prior insurer the equivalent amount that would then be
collected as a surcharge if the physician or surgeon had continued to
remain insured by such prior insurer. In the event any insurer that

provided coverage during such policy periods is in liquidation, the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

01/10/16 42 12671-01-6

property/casualty insurance security fund shall receive the portion of
surcharges to which the insurer in liquidation would have been entitled.
The surcharges authorized herein shall be deemed to be income earned for
the purposes of section 2303 of the insurance law. The superintendent,
in establishing adequate rates and in determining any projected defi-
ciency pursuant to the requirements of this section and the insurance
law, shall give substantial weight, determined in his discretion and
judgment, to the prospective anticipated effect of any regulations
promulgated and laws enacted and the public benefit of stabilizing
malpractice rates and minimizing rate level fluctuation during the peri-
od of time necessary for the development of more reliable statistical
experience as to the efficacy of such 1laws and regulations affecting
medical, dental or podiatric malpractice enacted or promulgated in 1985,
1986, by this act and at any other time. Notwithstanding any provision
of the insurance law, rates already established and to be established by
the superintendent pursuant to this section are deemed adequate if such
rates would be adequate when taken together with the maximum authorized
annual surcharges to be imposed for a reasonable period of time whether
or not any such annual surcharge has been actually imposed as of the
establishment of such rates.

§ 6. Section 5 and subdivisions (a) and (e) of section 6 of part J of
chapter 63 of the 1laws of 2001, amending chapter 266 of the laws of
1986, amending the civil practice law and rules and other laws relating
to malpractice and professional medical conduct, as amended by section 5
of part Y of chapter 57 of the laws of 2015, are amended to read as
follows:

§ 5. The superintendent of financial services and the commissioner of

health shall determine, no later than June 15, 2002, June 15, 2003, June



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

01/10/16 43 12671-01-6

15, 2004, June 15, 2005, June 15, 2006, June 15, 2007, June 15, 2008,
June 15, 2009, June 15, 2010, June 15, 2011, June 15, 2012, June 15,

2013, June 15, 2014, June 15, 2015, [and] June 15, 2016, and June 15,

2017 the amount of funds available in the hospital excess liability
pool, created pursuant to section 18 of chapter 266 of the laws of 1986,
and whether such funds are sufficient for purposes of purchasing excess
insurance coverage for eligible participating physicians and dentists
during the period July 1, 2001 to June 30, 2002, or July 1, 2002 to June
30, 2003, or July 1, 2003 to June 30, 2004, or July 1, 2004 to June 30,
2005, or July 1, 2005 to June 30, 2006, or July 1, 2006 to June 30,
2007, or July 1, 2007 to June 30, 2008, or July 1, 2008 to June 30,
2009, or July 1, 2009 to June 30, 2010, or July 1, 2010 to June 30,
2011, or July 1, 2011 to June 30, 2012, or July 1, 2012 to June 30,
2013, or July 1, 2013 to June 30, 2014, or July 1, 2014 to June 30,

2015, or July 1, 2015 to June 30, 2016, or July 1, 2016 to June 30, 2017

as applicable.

(a) This section shall be effective only upon a determination, pursu-
ant to section five of this act, by the superintendent of financial
services and the commissioner of health, and a certification of such
determination to the state director of the budget, the chair of the
senate committee on finance and the chair of the assembly committee on
ways and means, that the amount of funds in the hospital excess liabil-
ity pool, created pursuant to section 18 of chapter 266 of the 1laws of
1986, is insufficient for purposes of purchasing excess insurance cover-
age for eligible participating physicians and dentists during the period
July 1, 2001 to June 30, 2002, or July 1, 2002 to June 30, 2003, or July
1, 2003 to June 30, 2004, or July 1, 2004 to June 30, 2005, or July 1,

2005 to June 30, 2006, or July 1, 2006 to June 30, 2007, or July 1, 2007
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to June 30, 2008, or July 1, 2008 to June 30, 2009, or July 1, 2009 to
June 30, 2010, or July 1, 2010 to June 30, 2011, or July 1, 2011 to June
30, 2012, or July 1, 2012 to June 30, 2013, or July 1, 2013 to June 30,
2014, or July 1, 2014 to June 30, 2015, or July 1, 2015 to June 30,

2016, or July 1, 2016 to June 30, 2017 as applicable.

(e) The commissioner of health shall transfer for deposit to the
hospital excess liability pool created pursuant to section 18 of chapter
266 of the laws of 1986 such amounts as directed by the superintendent
of financial services for the purchase of excess 1liability insurance
coverage for eligible participating physicians and dentists for the
policy year July 1, 2001 to June 30, 2002, or July 1, 2002 to June 30,
2003, or July 1, 2003 to June 30, 2004, or July 1, 2004 to June 30,
2005, or July 1, 2005 to June 30, 2006, or July 1, 2006 to June 30,
2007, as applicable, and the cost of administering the hospital excess
liability pool for such applicable policy year, pursuant to the program
established in chapter 266 of the laws of 1986, as amended, no later
than June 15, 2002, June 15, 2003, June 15, 2004, June 15, 2005, June
15, 2006, June 15, 2007, June 15, 2008, June 15, 2009, June 15, 2010,
June 15, 2011, June 15, 2012, June 15, 2013, June 15, 2014, June 15,

2015, [and] June 15, 2016, and June 15, 2017 as applicable.

§ 7. Notwithstanding any law, rule or regulation to the contrary, only
physicians or dentists who were eligible, and for whom the superinten-
dent of financial services and the commissioner of health, or their
designee, purchased, with funds available in the hospital excess liabil-
ity pool, a full or partial policy for excess coverage or equivalent
excess coverage for the coverage period ending the thirtieth of June,
two thousand sixteen, shall be eligible to apply for such coverage for

the coverage period beginning the first of July, two thousand sixteen;
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provided, however, if the total number of physicians or dentists for
whom such excess coverage or equivalent excess coverage was purchased
for the policy year ending the thirtieth of June, two thousand sixteen
exceeds the total number of physicians or dentists certified as eligible
for the coverage period beginning the first of July, two thousand
sixteen, then the general hospitals may certify additional eligible
physicians or dentists in a number equal to such general hospital's
proportional share of the total number of physicians or dentists for
whom excess coverage oOr equivalent excess coverage was purchased with
funds available in the hospital excess liability pool as of the thirti-
eth of June, two thousand sixteen, as applied to the difference between
the number of eligible physicians or dentists for whom a policy for
excess coverage oOr equivalent excess coverage was purchased for the
coverage period ending the thirtieth of June, two thousand sixteen and
the number of such eligible physicians or dentists who have applied for
excess coverage or equivalent excess coverage for the coverage period
beginning the first of July, two thousand sixteen.

§ 8. This act shall take effect immediately and shall be deemed to
have been in full force and effect on and after April 1, 2016, provided,

however, section two of this act shall take effect July 1, 2016.

PART D

Section 1. Paragraph (a) of subdivision 1 of section 212 of chapter
474 of the 1laws of 1996, amending the education law and other laws
relating to rates for residential healthcare facilities, as amended by
section 2 of part B of chapter 56 of the laws of 2013, is amended to

read as follows:
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(a) Notwithstanding any inconsistent provision of law or regulation to
the contrary, effective beginning August 1, 1996, for the period April
1, 1997 through March 31, 1998, April 1, 1998 for the period April 1,
1998 through March 31, 1999, August 1, 1999, for the period April 1,
1999 through March 31, 2000, April 1, 2000, for the period April 1, 2000
through March 31, 2001, April 1, 2001, for the period April 1, 2001
through March 31, 2002, April 1, 2002, for the period April 1, 2002
through March 31, 2003, and for the state fiscal year beginning April 1,
2005 through March 31, 2006, and for the state fiscal year beginning
April 1, 2006 through March 31, 2007, and for the state fiscal year
beginning April 1, 2007 through March 31, 2008, and for the state fiscal
year beginning April 1, 2008 through March 31, 2009, and for the state
fiscal year beginning April 1, 2009 through March 31, 2010, and for the
state fiscal vyear beginning April 1, 2010 through March 31, 2016, and

annually thereafter, the department of health is authorized to pay

public general hospitals, as defined in subdivision 10 of section 2801
of the public health law, operated by the state of New York or by the
state university of New York or by a county, which shall not include a
city with a population of over one million, of the state of New York,
and those public general hospitals located in the county of Westchester,
the county of Erie or the county of Nassau, additional payments for
inpatient hospital services as medical assistance payments pursuant to
title 11 of article 5 of the social services law for patients eligible
for federal financial participation under title XIX of the federal
social security act in medical assistance pursuant to the federal laws
and regulations governing disproportionate share payments to hospitals
up to one hundred percent of each such public general hospital's medical

assistance and uninsured patient losses after all other medical assist-
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ance, including disproportionate share payments to such public general
hospital for 1996, 1997, 1998, and 1999, based initially for 1996 on
reported 1994 reconciled data as further reconciled to actual reported
1996 reconciled data, and for 1997 based initially on reported 1995
reconciled data as further reconciled to actual reported 1997 reconciled
data, for 1998 based initially on reported 1995 reconciled data as
further reconciled to actual reported 1998 reconciled data, for 1999
based initially on reported 1995 reconciled data as further reconciled
to actual reported 1999 reconciled data, for 2000 based initially on
reported 1995 reconciled data as further reconciled to actual reported
2000 data, for 2001 based initially on reported 1995 reconciled data as
further reconciled to actual reported 2001 data, for 2002 based initial-
ly on reported 2000 reconciled data as further reconciled to actual
reported 2002 data, and for state fiscal years beginning on April 1,
2005, based initially on reported 2000 reconciled data as further recon-
ciled to actual reported data for 2005, and for state fiscal vyears
beginning on April 1, 2006, based initially on reported 2000 reconciled
data as further reconciled to actual reported data for 2006, for state
fiscal years beginning on and after April 1, 2007 through March 31,
2009, based initially on reported 2000 reconciled data as further recon-
ciled to actual reported data for 2007 and 2008, respectively, for state
fiscal years beginning on and after April 1, 2009, based initially on
reported 2007 reconciled data, adjusted for authorized Medicaid rate
changes applicable to the state fiscal year, and as further reconciled
to actual reported data for 2009, for state fiscal years beginning on
and after April 1, 2010, based initially on reported reconciled data
from the base vyear two years prior to the payment year, adjusted for

authorized Medicaid rate changes applicable to the state fiscal year,
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and further reconciled to actual reported data from such payment year,
and to actual reported data for each respective succeeding year. The
payments may be added to rates of payment or made as aggregate payments
to an eligible public general hospital.

§ 2. Section 10 of chapter 649 of the laws of 1996, amending the
public health law, the mental hygiene law and the social services law
relating to authorizing the establishment of special needs plans, as
amended by section 20 of part D of chapter 59 of the laws of 2011, is
amended to read as follows:

§ 10. This act shall take effect immediately and shall be deemed to
have been in full force and effect on and after July 1, 1996[; provided,
however, that sections one, two and three of this act shall expire and
be deemed repealed on March 31, 2016 provided, however that the amend-
ments to section 364-j of the social services law made by section four
of this act shall not affect the expiration of such section and shall be
deemed to expire therewith and provided, further, that the provisions of
subdivisions 8, 9 and 10 of section 4401 of the public health law, as
added by section one of this act; section 4403-d of the public health
law as added by section two of this act and the provisions of section
seven of this act, except for the provisions relating to the establish-
ment of no more than twelve comprehensive HIV special needs plans, shall
expire and be deemed repealed on July 1, 2000].

§ 3. Subdivision 8 of section 84 of part A of chapter 56 of the laws
of 2013, amending the public health law and other 1laws relating to
general hospital reimbursement for annual rates is REPEALED.

§ 4. Subdivision (f) of section 129 of part C of chapter 58 of the

laws of 2009, amending the public health law relating to payment by
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governmental agencies for general hospital inpatient services, is
REPEALED.

§ 5. Subdivision (c¢) of section 122 of part E of chapter 56 of the
laws of 2013 amending the public health 1law relating to the general
public health work program is REPEALED.

§ 6. This act shall take effect immediately and shall be deemed to

have been in full force and effect on and after April 1, 2016.

PART E

Section 1. Subdivisions 9 and 10 of section 2541 of the public health
law, as added by chapter 428 of the laws of 1992, are amended to read as
follows:

9. "Evaluation" means a multidisciplinary professional, objective
[assessment] examination conducted by appropriately qualified personnel
and conducted pursuant to section twenty-five hundred forty-four of this
title to determine a child's eligibility under this title.

10. "Evaluator" means a [team of two or more professionals approved
pursuant to section twenty-five hundred fifty-one of this title] provid-

er approved by the department to conduct screenings and evaluations.

§ 2. Section 2541 of the public health law is amended by adding two
new subdivisions 12-a and 15-a to read as follows:

12-a. "Multidisciplinary" means the involvement of two or more sepa-

rate disciplines or professions, which may mean the involvement of one

individual who meets the definition of qualified personnel as defined in

subdivision fifteen of this section and who is qualified, in accordance

with state licensure, certification or other comparable standards, to

evaluate all five developmental domains.
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15-a. "Screening" means the procedures used by qualified personnel, as

defined in subdivision fifteen of this section, to determine whether a

child is suspected of having a disability and in need of early inter-

vention services, and shall include, where available and appropriate for

the child, the administration of a standardized instrument or instru-

ments approved by the department, in accordance with subdivision three

of section twenty-five hundred forty-four of this title.

§ 3. Subdivision 3 of section 2542 of the public health law, as
amended by chapter 231 of the laws of 1993, is amended to read as
follows:

3. [The following persons and entities, within] (a) Unless the parent

objects, within two working days of identifying an infant or toddler

suspected of having a disability or at risk of having a disability, the

following persons and entities shall refer such infant or toddler to the

early intervention official or the health officer [of the public health
district 1in which the infant or toddler resides, as designated by the
municipality, but in no event over the objection of the parent made in
accordance with procedures established by the department for use by such
primary referral sources, unless the child has already been referred] of

the public health district designated by the municipality in which the

infant or toddler resides: hospitals, child health care providers, day

care programs, local school districts, public health facilities, early
childhood direction centers and such other social service and health

care agencies and providers as the commissioner shall specify in regu-

lation[; provided, however, that thel. This shall not apply if the

infant or toddler has already been referred to such early intervention

official or health officer. The department shall establish procedures,

including regulations if required, to ensure that primary referral
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sources adequately inform the parent or guardian about the early inter-
vention program, including through brochures and written materials
created or approved by the department.

(b) The primary referral sources identified in paragraph (a) of this

subdivision shall, with parental consent, complete and transmit at the

time of referral, a referral form developed by the department which

contains information sufficient to document the primary referral

source's concern or basis for suspecting the child has a disability or

is at risk of having a disability, and where applicable, specifies the

child's diagnosed condition that establishes the child's eligibility for

the early intervention program. The primary referral source shall inform

the parent of a child with a diagnosed condition that has a high proba-

bility of resulting in developmental delay, that (i) eligibility for the

program may be established by medical or other records and (ii) of the

importance of providing consent for the primary referral source to tran-

smit records or reports necessary to support the diagnosis, or, for

parents or guardians of children who do not have a diagnosed condition,

records or reports that would assist in determining eligibility for the

program.

§ 4. Section 2544 of the public health law, as added by chapter 428 of
the laws of 1992, paragraph (c¢) of subdivision 2 as added by section 1
of part A of chapter 56 of the laws of 2012 and subdivision 11 as added
by section 3 of part B3 of chapter 62 of the laws of 2003, is amended to
read as follows:

§ 2544. Screening and evaluations. 1. Each <c¢hild thought to be an
eligible child is entitled to [a multidisciplinary] an evaluation

conducted in accordance with this section, and the early intervention

official shall ensure such evaluation, with parental consent.
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2. (a) The parent may select an evaluator from the list of approved
evaluators as described in section twenty-five hundred forty-two of this

title to conduct the applicable screening and/or evaluation in accord-

ance with this section. The parent or evaluator shall immediately noti-

fy the early intervention official of such selection. The evaluator

shall review the information and documentation provided with the refer-

ral to determine the appropriate screening or evaluation process to

follow in accordance with this section. The evaluator may begin the

screening or evaluation no sooner than four working days after such

notification, unless otherwise approved by the initial service coordina-
tor.
(b) [the evaluator shall designate an individual as the principal

contact for the multidisciplinary team] Initial service coordinators

shall inform the parent of the applicable screening or evaluation proce-

dures that may be performed. For a child referred to the early inter-

vention official who has a diagnosed physical or mental condition that

has a high probability of resulting in developmental delay, the initial

service coordinator shall inform the parent that the evaluation of the

child shall be conducted in accordance with the procedures set forth in

subdivision five of this section.

(c) If, 1in consultation with the evaluator, the service coordinator
identifies a child that is potentially eligible for programs or services
offered by or under the auspices of the office for people with develop-
mental disabilities, the service coordinator shall, with parent consent,
notify the office for people with developmental disabilities' regional
developmental disabilities services office of the potential eligibility

of such child for said programs or services.
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3. [(a) To determine eligibility, an evaluator shall, with parental
consent, either (i) screen a child to determine what type of evaluation,
if any, is warranted, or (ii) provide a multidisciplinary evaluation. In
making the determination whether to provide an evaluation, the evaluator
may rely on a recommendation from a physician or other qualified person
as designated by the commissioner.

(b)] Screenings for children referred to the early intervention

program to determine whether they are suspected of having a disability.

(a) For a child referred to the early intervention program, the evalu-

ator shall first perform a screening of the child, with parental

consent, to determine whether the child is suspected of having a disa-

bility.

(b) The evaluator shall utilize a standardized instrument or instru-

ments approved by the department to conduct the screening. If the evalu-

ator does not utilize a standardized instrument or instruments approved

by the department for the screening, the evaluator shall document in

writing why such standardized instrument or instruments are unavailable

or inappropriate for the child.

(¢c) The evaluator shall explain the results of the screening to the

parent and shall fully document the results in writing.

(d) If, based upon the screening, a child is [believed to be eligible,

or if otherwise elected by the parent] suspected of having a disability,

the child shall, with [the consent of a parent] parental consent,

receive [a multidisciplinary evaluation. All evaluations shall be

conducted in accordance with] an evaluation to be conducted in accord-

ance with the procedures set forth in subdivision four of this section,

the coordinated standards and procedures and with regulations promulgat-

ed by the commissioner.
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(e) If, based upon the screening, a child is not suspected of having a

disability, an evaluation shall not be provided, unless requested by the

parent. The early intervention official shall provide the parent with

written notice of the screening results, which shall include information

on the parent's right to request an evaluation.

(f) A screening shall not be provided to children who are referred to

the early intervention program who have a diagnosed physical or mental

condition with a high probability of resulting in developmental delay

that establishes eligibility for the program.

4. The evaluation of [each] a child shall:

(a) include the administration of an evaluation standardized instru-

ment or instruments approved by the department. If the evaluator does

not utilize a standardized instrument or instruments approved by the

department as part of the evaluation of the child, the evaluator shall

document in writing why such standardized instrument or instruments are

not appropriate or available for the child;

(b) be conducted by personnel trained to utilize appropriate methods
and procedures;

[(b)] (¢) be based on informed clinical opinion;

[(¢)] (d) be made without regard to the availability of services in
the municipality or who might provide such services; [and

(d)] (e) with parental consent, include the following:

(i) a review of pertinent records related to the child's current
health status and medical history; and

(ii) an evaluation of the child's level of functioning in each of the
developmental areas set forth in paragraph (c¢) of subdivision seven of

section twenty-five hundred forty-one of this title[;] +to determine
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whether the child has a disability as defined in this title that estab-

lishes the child's eligibility for the program; and

(f) if the child has been determined eligible by the evaluator after

conducting the procedures set forth in paragraphs (a) through (e) of

this subdivision, the evaluation shall also include:

[(1ii)] (i) an assessment [of the unique needs of the child in terms

of] for the purposes of identifving the c¢hild's unique strengths and

needs in each of the developmental areas [set forth in paragraph (c) of
subdivision seven of section twenty-five hundred forty-one of this

title, including the identification of] and the early intervention

services appropriate to meet those needs;

[(iv)] (ii) a family-directed assessment, if consented to by the fami-

ly, in order to identify the family's resources, priorities, and

concerns and the supports necessary to enhance the family's capacity to

meet the developmental needs of the child. The family assessment shall

be voluntary on the part of each family member participating in the

assessment;

(iii) an [evaluation] assessment of the transportation needs of the
child, if any; and

[(v)] J(iv) such other matters as the commissioner may prescribe in
regulation.

5. Evaluations for children who are referred to the early intervention

official with diagnosed physical or mental conditions that have a high

probability of resulting in developmental delay. (a) If a child has a

diagnosed physical or mental condition that has a high probability of

resulting in developmental delay, the child's medical or other records

shall be used, when available, to establish the child's eligibility for

the program.
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(b) The evaluator shall, upon review of the referral form provided in

accordance with section twenty-five hundred forty-two of this title or

any medical or other records, or at the time of initial contact with the

child's family, determine whether the child has a diagnosed condition

that establishes the child's eligibility for the program. If the evalu-

ator has reason to believe, after speaking with the child's family, that

the child may have a diagnosed condition that establishes the child's

eligibility but the evaluator has not been provided with medical or

other documentation of such diagnosis, the evaluator shall, with

parental consent, obtain such documentation, when available, prior to

proceeding with the evaluation of the child.

(c) The evaluator shall review all records received to document that

the child's diagnosis as set forth in such records establishes the

child's eligibility for the early intervention program.

(d) Notwithstanding subdivision four of this section, if the c¢child's

eligibility for the early intervention program is established in accord-

ance with this subdivision, the evaluation of the child shall (i)

consist of a review of the results of the medical or other records that

established the child's eligibility, and any other pertinent evaluations

or records available and (ii) comply with the procedures set forth in

paragraph (f) of subdivision four of this section. The evaluation proce-

dures set forth in paragraphs (a) and (e) of subdivision four shall not

be required or conducted.

6. An evaluation shall not include a reference to any specific provid-
er of early intervention services.

[6.] 7. Nothing in this section shall restrict an evaluator from
utilizing, in addition to findings from his or her personal examination,

other examinations, evaluations or assessments conducted for such child,
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including those conducted prior to the evaluation under this section, if
such examinations, evaluations or assessments are consistent with the
coordinated standards and procedures.

[7.] 8. Following completion of the evaluation, the evaluator shall
provide the parent and service coordinator with a copy of a summary of
the full evaluation. To the extent practicable, the summary shall be
provided in the native language of the parent. Upon request of the
parent, early intervention official or service coordinator, the evalu-
ator shall provide a copy of the full evaluation to such parent, early
intervention official or service coordinator.

[8.] 9. A parent who disagrees with the results of an evaluation may
obtain an additional evaluation or partial evaluation at public expense
to the extent authorized by federal law or regulation.

[9.] 10. Upon receipt of the results of an evaluation, a service coor-
dinator may, with parental consent, require additional diagnostic infor-
mation regarding the condition of the child, provided, however, that
such evaluation or assessment is not unnecessarily duplicative or inva-
sive to the child, and provided further, that:

(a) where the evaluation has established the child's eligibility, such
additional diagnostic information shall be used solely to provide addi-
tional information to the parent and service coordinator regarding the
child's need for services and cannot be a basis for refuting eligibil-
ity;

(b) the service coordinator provides the parent with a written expla-
nation of the basis for requiring additional diagnostic information;

(c) the additional diagnostic procedures are at no expense to the

parent; and
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(d) the evaluation is completed and a meeting to develop an IFSP is
held within the time prescribed in subdivision one of section twenty-
five hundred forty-five of this title.

[10.] 11. (a) If the screening indicates that the infant or toddler is
not an eligible child and the parent elects not to have an evaluation,
or if the evaluation indicates that the infant or toddler is not an
eligible child, the service coordinator shall inform the parent of other
programs or services that may benefit such child, and the child's family
and, with parental consent, refer such <c¢hild to such programs or
services.

(b) A parent may appeal a determination that a child is ineligible
pursuant to the provisions of section twenty-five hundred forty-nine of
this title, provided, however, that a parent may not initiate such

appeal until all evaluations are completed. In addition, for a child

referred to the early intervention official who has a diagnosed physical

or mental condition that establishes the child's eligibility for the

program in accordance with subdivision five of this section, the parent

may request, and such request shall be granted, that the evaluator

conduct the evaluation procedures set forth in paragraphs (a) through

(e) of subdivision four of this section, provided, however, that the

parent may not make such request until the evaluation conducted in

accordance with subdivision five of this section is completed.

[11.] 12. Notwithstanding any other provision of law to the contrary,
where a request has been made to review an IFSP prior to the six-month
interval provided in subdivision seven of section twenty-five hundred
forty-five of this title for purposes of increasing frequency or dura-
tion of an approved service, including service coordination, the early

intervention official may require an additional evaluation or partial
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evaluation at public expense by an approved evaluator other than the
current provider of service, with parent consent.

§ 5. Paragraph (a) of subdivision 3 of section 2559 of the public
health law, is amended by adding two new subparagraphs (iv) and (v) to
read as follows:

(iv) Providers shall submit all claims, in accordance with subpara-

graph (iii) of this paragraph and within ninety days of the date of

service, unless the submission is delaved due to extraordinary circum-

stances documented by the provider. All claims submitted after ninety

days shall be submitted within thirty days from the time the provider

was relieved from the extraordinary circumstances that previously

delayed a timely submission. Claims that are not submitted within time-

frames set forth will not be reimbursed by the department's fiscal agent

from the escrow account funded by municipal governmental pavers.

(v) Providers shall enroll, on request of the department or the

department's fiscal agent, with one or more health care clearinghouses,

as necessary, for processing of claims to third party payors and for

receipt of remittance advices in standard electronic format and in

compliance with any applicable federal or state requlations with respect

to electronic claims transactions.

§ 6. Section 3224-a of the insurance law, as amended by chapter 666 of
the laws of 1997, the opening paragraph and subsections (a), (b) and (c)
as amended and subsections (g) and (h) as added by chapter 237 of the
laws of 2009, paragraph 2 of subsection (d) as amended by section 57-b
of part A of chapter 56 of the laws of 2013, subsection (i) as added by
chapter 297 of the laws of 2012 and subsection (j) as added by section 5
of part H of chapter 60 of the laws of 2014, is amended to read as

follows:
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§ 3224-a. Standards for prompt, fair and equitable settlement of
claims for health care and payments for health care services. In the
processing of all health care claims submitted under contracts or agree-
ments issued or entered into pursuant to this article and articles
forty-two, forty-three and forty-seven of this chapter and article
forty-four of the public health 1law and all bills for health care
services rendered by health care providers pursuant to such contracts or
agreements, any insurer or organization or corporation licensed or
certified pursuant to article forty-three or forty-seven of this chapter
or article forty-four of the public health 1law shall adhere to the
following standards:

(a) Except in a case where the obligation of an insurer or an organ-
ization or corporation licensed or certified pursuant to article forty-
three or forty-seven of this chapter or article forty-four of the public
health 1law to pay a claim submitted by a policyholder or person covered
under such policy ("covered person") or make a payment to a health care
provider 1is not reasonably clear, or when there is a reasonable basis
supported by specific information available for review by the super-
intendent that such claim or bill for health care services rendered was
submitted fraudulently, such insurer or organization or corporation
shall pay the c¢laim to a policyholder or covered person or make a
payment to a health care provider within thirty days of receipt of a
claim or bill for services rendered that is transmitted via the internet
or electronic mail, or forty-five days of receipt of a claim or bill for
services rendered that is submitted by other means, such as paper or
facsimile.

(a-1) An insurer, organization, including an approved organization as

defined in subdivision two of section twenty-five hundred ten of the
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public health law, or corporation shall, within fifteen business days of

receipt of a claim or bill for services rendered under the early inter-

vention program, established in title two-A of article twenty-five of

the public health law, notify the health care provider, in a manner and

format determined by the department of health, through the department of

health's designated fiscal agent, whether the contract or agreement is

subject to the provisions of this chapter.

(b) In a case where the obligation of an insurer or an organization or
corporation 1licensed or certified pursuant to article forty-three or
forty-seven of this chapter or article forty-four of the public health
law to pay a claim or make a payment for health care services rendered
is not reasonably clear due to a good faith dispute regarding the eligi-
bility of a person for coverage, the liability of another insurer or
corporation or organization for all or part of the claim, the amount of
the claim, the benefits covered under a contract or agreement, or the
manner in which services were accessed or provided, an insurer or organ-
ization or corporation shall pay any undisputed portion of the claim in
accordance with this subsection and notify the policyholder, covered
person or health care provider in writing within thirty calendar days of
the receipt of the claim:

(1) that it is not obligated to pay the claim or make the medical
payment, stating the specific reasons why it is not liable; or

(2) to request all additional information needed to determine 1liabil-

ity to pay the claim or make the health care payment, except that with

respect to a claim or bill for services rendered under the early inter-

vention program established in title two-A of article twenty-five of the

public health law, the insurer or corporation or organization, including

an approved organization as defined in subdivision two of section twen-
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ty-five hundred ten of the public health law, shall request such addi-

tional information from the health care provider within fifteen business

days of receipt of the claim.

Upon receipt of the information requested in paragraph two of this
subsection or an appeal of a claim or bill for health care services
denied pursuant to paragraph one of this subsection, an insurer or
organization or corporation licensed or certified pursuant to article
forty-three or forty-seven of this chapter or article forty-four of the
public health law shall comply with subsection (a) of this section.

(¢) (1) Except as provided in [paragraph] paragraphs two and three of

this subsection, each claim or bill for health care services processed
in violation of this section shall constitute a separate violation. 1In
addition to the penalties provided in this chapter, any insurer or
organization or corporation that fails to adhere to the standards
contained in this section shall be obligated to pay to the health care
provider or person submitting the claim, in full settlement of the claim
or bill for health care services, the amount of the claim or health care
payment plus interest on the amount of such claim or health care payment
of the greater of the rate equal to the rate set by the commissioner of
taxation and finance for corporate taxes pursuant to paragraph one of
subsection (e) of section one thousand ninety-six of the tax 1law or
twelve percent per annum, to be computed from the date the claim or
health care payment was required to be made. When the amount of interest
due on such a claim is less [then] than two dollars, and insurer or
organization or corporation shall not be required to pay interest on
such claim.

(2) Where a violation of this section is determined by the superinten-

dent as a result of the superintendent's own investigation, examination,
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audit or inquiry, an insurer or organization or corporation licensed or
certified pursuant to article forty-three or forty-seven of this chapter
or article forty-four of the public health law shall not be subject to a
civil penalty prescribed in paragraph one of this subsection, if the
superintendent determines that the insurer or organization or corpo-
ration has otherwise processed at 1least ninety-eight percent of the
claims submitted in a calendar year in compliance with this section;
provided, however, nothing in this paragraph shall limit, preclude or
exempt an insurer or organization or corporation from payment of a claim
and payment of interest pursuant to this section. This paragraph shall
not apply to violations of this section determined by the superintendent
resulting from individual complaints submitted to the superintendent by
health care providers or policyholders.

(3) Where an insurer or organization, including an approved organiza-

tion as defined in subdivision two of section twenty-five hundred ten of

the public health law, or corporation fails to adhere to the standards

contained in this section in relation to a claim or bill for services

submitted for a service rendered under the early intervention program

established in title two-A of article twenty-five of the public health

law, the claim or bill for services shall be deemed covered or payable

under the contract or agreement, and the insurer or organization or

corporation shall be obligated to pay such claim or bill for services at

the higher of either a rate established by the commissioner of health or

a rate negotiated by the insurer in accordance with requlation.

(d) For the purposes of this section:
(1) "policyholder" shall mean a person covered under such policy or a

representative designated by such person; and
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(2) "health care provider" shall mean an entity licensed or certified
pursuant to article twenty-eight, thirty-six or forty of the public
health law, a facility licensed pursuant to article nineteen or thirty-
one of the mental hygiene law, a fiscal intermediary operating under
section three hundred sixty five-f of the social services law, an indi-

vidual or agency approved by the department of health pursuant to title

two-A of article twenty-five of the public health law, a health care

professional licensed, registered or certified pursuant to title eight
of the education 1law, a dispenser or provider of pharmaceutical
products, services or durable medical equipment, or a representative
designated by such entity or person.

(e) Nothing in this section shall in any way be deemed to impair any
right available to the state to adjust the timing of its payments for
medical assistance pursuant to title eleven of article five of the
social services law, or for child health insurance plan benefits pursu-
ant to title one-a of article twenty-five of the public health law or
otherwise be deemed to require adjustment of payments by the state for
such medical assistance or child health insurance.

(f£) In any action brought by the superintendent pursuant to this
section or article twenty-four of this chapter relating to this section
regarding payments for medical assistance pursuant to title eleven of
article five of the social services law, child health insurance plan
benefits pursuant to title one-a of article twenty-five of the public
health law, benefits under the voucher insurance program pursuant to
section one thousand one hundred twenty-one of this chapter, and bene-
fits under the New York state small business health insurance partner-
ship program pursuant to article nine-A of the public health law, it

shall be a mitigating factor that the insurer, corporation or organiza-
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tion 1is owed any premium amounts, premium adjustments, stop-loss recov-
eries or other payments from the state or one of its fiscal interme-
diaries under any such program.

(g) Time period for submission of claims. (1) Except as otherwise
provided by law, health care claims must be initially submitted by
health care providers within one hundred twenty days after the date of
service to be valid and enforceable against an insurer or organization
or corporation licensed or certified pursuant to article forty-three or
article forty-seven of this chapter or article forty-four of the public
health 1law. Provided, however, that nothing in this subsection shall
preclude the parties from agreeing to a time period or other terms which
are more favorable to the health care provider. Provided further that,
in connection with contracts between organizations or corporations
licensed or certified pursuant to article forty-three of this chapter or
article forty-four of the public health law and health care providers
for the provision of services pursuant to section three hundred sixty-
four-j or three hundred sixty-nine-ee of the social services law or
title I-A of article twenty-five of the public health law, nothing here-
in shall be deemed: (i) to preclude the parties from agreeing to a
different time period but in no event less than ninety days; or (ii) to
supersede contract provisions in existence at the time this subsection
takes effect except to the extent that such contracts impose a time
period of less than ninety days.

(2) This subsection shall not abrogate any right or reduce or limit
any additional time period for claim submission provided by law or regu-
lation specifically applicable to coordination of benefits in effect

prior to the effective date of this subsection.
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(h) (1) An insurer or organization or corporation licensed or certi-
fied pursuant to article forty-three or article forty-seven of this
chapter or article forty-four of the public health law shall permit a
participating health care provider to request reconsideration of a claim
that is denied exclusively because it was untimely submitted pursuant to
subsection (g) of this section. The insurer or organization or corpo-
ration shall pay such claim pursuant to the provisions of paragraph two
of this subsection if the health care provider can demonstrate both
that: (i) the health care provider's non-compliance was a result of an
unusual occurrence; and (ii) the health care provider has a pattern or
practice of timely submitting claims in compliance with [subdivision]
subsection (g) of this section.

(2) An insurer or organization or corporation licensed or certified
pursuant to article forty-three or article forty-seven of this chapter
or article forty-four of the public health law may reduce the reimburse-
ment due to a health care provider for an untimely claim that otherwise
meets the requirements of paragraph one of this subsection by an amount
not to exceed twenty-five percent of the amount that would have been
paid had the claim been submitted in a timely manner; provided, however,
that nothing in this subsection shall preclude a health care provider
and an insurer or organization or corporation from agreeing to a lesser
reduction. The provisions of this subsection shall not apply to any
claim submitted three hundred sixty-five days after the date of service,
in which case the insurer or organization or corporation may deny the
claim in full.

(i) Except where the parties have developed a mutually agreed upon
process for the reconciliation of coding disputes that includes a review

of submitted medical records to ascertain the correct coding for



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

01/10/16 67 12671-01-6

payment, a general hospital certified pursuant to article twenty-eight
of the public health law shall, upon receipt of payment of a claim for
which payment has been adjusted based on a particular coding to a
patient including the assignment of diagnosis and procedure, have the
opportunity to submit the affected claim with medical records supporting
the hospital's initial coding of the claim within thirty days of receipt
of payment. Upon receipt of such medical records, an insurer or an
organization or corporation licensed or certified pursuant to article
forty-three or forty-seven of this chapter or article forty-four of the
public health law shall review such information to ascertain the correct
coding for payment and process the claim in accordance with the time-
frames set forth in subsection (a) of this section. In the event the
insurer, organization, or corporation processes the claim consistent
with its initial determination, such decision shall be accompanied by a
statement of the insurer, organization or corporation setting forth the
specific reasons why the initial adjustment was appropriate. An insurer,
organization, or corporation that increases the payment based on the
information submitted by the general hospital, but fails to do so in
accordance with the timeframes set forth in subsection (a) of this
section, shall pay to the general hospital interest on the amount of
such increase at the rate set by the commissioner of taxation and
finance for corporate taxes pursuant to paragraph one of subdivision (e)
of section one thousand ninety-six of the tax law, to be computed from
the end of the forty-five day period after resubmission of the addi-
tional medical record information. Provided, however, a failure to remit
timely payment shall not constitute a violation of this section.
Neither the initial or subsequent processing of the claim by the insur-

er, organization, or corporation shall be deemed an adverse determi-
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nation as defined in section four thousand nine hundred of this chapter
if based solely on a coding determination. Nothing in this subsection
shall apply to those instances in which the insurer or organization, or
corporation has a reasonable suspicion of fraud or abuse.

(j) An insurer or an organization or corporation licensed or certified
pursuant to article forty-three or forty-seven of this chapter or arti-
cle forty-four of the public health law or a student health plan estab-
lished or maintained pursuant to section one thousand one hundred twen-
ty-four of this chapter shall accept claims submitted by a policyholder
or covered person, in writing, including through the internet, by elec-
tronic mail or by facsimile.

§ 7. Section 3235-a of the insurance law, as added by section 3 of
part C of chapter 1 of the laws of 2002, subsection (c¢) as amended by
section 17 of part A of chapter 56 of the laws of 2012, is amended to
read as follows:

§ 3235-a. Payment for early intervention services. (a) No policy of
accident and health insurance, including contracts issued pursuant to
article forty-three of this chapter, shall exclude coverage for other-
wise covered services solely on the basis that the services constitute
early intervention program services under title two-A of article twen-
ty-five of the public health law.

(b) Where a policy of accident and health insurance, including a
contract issued pursuant to article forty-three of this chapter,
provides coverage for an early intervention program service, such cover-
age shall not be applied against any maximum annual or lifetime monetary
limits set forth in such policy or contract. Visit limitations [and
other terms and conditions of the policy] will continue to apply to

early intervention services. However, any visits used for early inter-
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vention program services shall not reduce the number of visits otherwise
available under the policy or contract for such services. When such

policy of accident and health insurance, including a contract issued

pursuant to article forty-three and section eleven hundred twenty of

this chapter, provides coverage for essential health benefits, as

defined in section 1302(b) of the Affordable Care Act, 42 U.S.C. §

18022 (b), and constitutes early intervention services as set forth in

paragraph (h) of subdivision seven of section twenty-five hundred

forty-one of the public health law, or early intervention evaluation

services as set forth in subdivision nine of section twenty-five hundred

forty-one of the public health law, a written order, referral, recommen-

dation for diagnostic services to determine program eligibility, or the

individualized family services plan certified by the early intervention

official, as defined in section twenty-five hundred forty-one of the

public health law or such official's designee, shall be sufficient to

meet precertification, preauthorization and/or medical necessity

requirements imposed under such policy.

(c) Reimbursement for any early intervention program service, as set

forth in paragraph (h) of subdivision seven of section twenty-five

hundred forty-one of the public health law, or early intervention evalu-

ation service, as set forth in subdivision nine of section twenty-five

hundred forty-one of the public health law, that is a covered service

under the policy of accident and health insurance, including a contract

igssued pursuant to article forty-three of this chapter, shall be at the

higher of either a rate established by the commissioner of health or a

rate negotiated by the insurer in accordance with regulation.
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(d) A policy of accident and health insurance, including a contract

igssued pursuant to article forty-three and section eleven hundred twenty

of this chapter, shall not deny coverage based on the following:

(i) the location where services are provided;

(ii) the duration of the child's condition and/or that the child's

condition is not amenable to significant improvement within a certain

period of time as specified in the policy;

(iii) the service is not a covered benefit but is an essential health

benefit as defined in section 1302(b) of the Affordable Care Act, 42

U.S.C. § 18022(b); or

(iv) the provider of services is not a participating provider in the

insurer's network.

[(c)] (e) Any right of subrogation to benefits which a municipality or
provider is entitled in accordance with paragraph (d) of subdivision
three of section twenty-five hundred fifty-nine of the public health law
shall be wvalid and enforceable to the extent benefits are available
under any accident and health insurance policy. The right of subrogation
does not attach to insurance benefits paid or provided under any acci-
dent and health insurance policy prior to receipt by the insurer of
written notice from the municipality or provider, as applicable. If an

insurer makes payment in whole or in part for a claim or bill for

services rendered under the early intervention program established in

title two-A of article twenty-five of the public health law, such

payment shall be made to the provider who submitted the claim and not to

the rendering professional who delivered the service or the covered

person regardless of whether such provider is in the insurer's network.

The insurer shall provide the municipality and service coordinator with

information on the extent of benefits available to the covered person
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under such policy within fifteen days of the insurer's receipt of writ-
ten request and notice authorizing such release. The service coordinator
shall provide such information to the rendering provider assigned to
provide services to the child.

[(d)] (f) No insurer, including a health maintenance organization
issued a certificate of authority under article forty-four of the public
health law and a corporation organized under article forty-three of this
chapter, shall refuse to issue an accident and health insurance policy
or contract or refuse to renew an accident and health insurance policy
or contract solely because the applicant or insured 1is receiving
services under the early intervention program.

§ 8. This act shall take effect immediately and shall be deemed to
have been in full force and effect on and after April 1, 2016; provided
however, that the amendments to section 3224-a of the insurance law as
made by section six of this act and the amendments to section 3235-a of
the insurance law as made by section seven of this act shall apply only
to policies, benefit packages, and contracts issued, renewed, modified,

altered or amended on or after such date.

PART F

Section 1. Section 2825-b of the public health law, as added by
section 2 of part J of chapter 60 of the laws of 2015, is amended to
read as follows:

§ 2825-b. [Oneida county health] Health care facility transformation

program: [Oneida county project] Statewide. 1. [An Oneida county] A

statewide health care facility transformation program is hereby estab-

lished under the joint administration of the commissioner and the presi-
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dent of the dormitory authority of the state of New York for the purpose
of strengthening and protecting continued access to health care services
in communities. The program shall provide capital funding in support of
projects [located in the largest population center in Oneida county that
consolidate multiple licensed health care facilities into an integrated

system of care] that replace inefficient and outdated facilities as part

of a merger, consolidation, acquisition or other significant corporate

restructuring activity that is part of an overall transformation plan

intended to create a financially sustainable system of care. The issu-

ance of any bonds or notes hereunder shall be subject to the approval of
the director of the division of the budget, and any projects funded
through the issuance of bonds or notes hereunder shall be approved by
the New York state public authorities control board, as required under
section fifty-one of the public authorities law.

2. The commissioner and the president of the authority shall enter
into an agreement, subject to approval by the director of the budget,
and subject to section sixteen hundred eighty-r of the public authori-
ties law, for the purposes of awarding, distributing, and administering
the funds made available pursuant to this section. Such funds may be
distributed by the commissioner and the president of the authority for
capital grants to general hospitals [for the purposes of consolidating
multiple 1licensed health care facilities into an integrated system of

care], residential health care facilities, diagnostic and treatment

centers and c¢linics licensed pursuant to this chapter or the mental

hvgiene law, primary care providers, and home care providers certified

or 1licensed pursuant to article thirty-six of this chapter, for capital

non-operational works or purposes that support the purposes set forth in

this section. A copy of such agreement, and any amendments thereto,
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shall be provided to the chair of the senate finance committee, the
chair of the assembly ways and means committee, and the director of the
division of budget no later than thirty days prior to the release of a
request for applications for funding under this program. Projects

awarded, in whole or part, under section twenty-eight hundred twenty-

five of this article shall not be eligible for grants or awards made
available under this section.

3. Notwithstanding section one hundred sixty-three of the state
finance 1law or any inconsistent provision of law to the contrary, up to
[three] two hundred million dollars of the funds appropriated for this
program shall be awarded without a competitive bid or request for
proposal process for capital grants to health care providers (hereafter

"applicants") [located in the county of Oneidal. Eligible applicants

shall be those deemed by the commissioner to be a provider that fulfills

or will fulfill a health care need for acute inpatient, outpatient,

primary, home care or residential health care services in a community.

4. In determining awards for eligible applicants under this section,
the commissioner and the president of the authority shall consider
criteria including, but not limited to:

(a) the extent to which the proposed capital project will contribute
to the integration of health care services and long term sustainability
of the applicant or preservation of essential health services in the
community or communities served by the applicant;

(b) the extent to which the proposed project or purpose is aligned
with delivery system reform incentive payment ("DSRIP") program goals
and objectives;

(c¢) consideration of geographic distribution of funds;
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(d) the relationship between the proposed capital project and identi-
fied community need;

[(d)] (e) the extent to which the applicant has access to alternative

financing;

(f) the extent that the proposed capital project furthers the develop-
ment of primary care and other outpatient services;

[(e)] (g) the extent to which the proposed capital project benefits
Medicaid enrollees and uninsured individuals;

[(£)] _(h) the extent to which the applicant has engaged the community
affected by the proposed capital project and the manner in which commu-
nity engagement has shaped such capital project; and

[(g)] (i) the extent to which the proposed capital project addresses
potential risk to patient safety and welfare.

5. Disbursement of awards made pursuant to this section shall be

conditioned on the awardee achieving certain process and performance

metrics and milestones as determined in the sole discretion of the

commissioner. Such metrics and milestones shall be structured to ensure

that the health care transformation and provider sustainability goals of

the project are achieved, and such metrics and milestones shall be

included in grant disbursement agreements or other contractual documents

as required by the commissioner.

|m

The department shall provide a report on a quarterly basis to the
chairs of the senate finance, assembly ways and means, senate health and
assembly health committees. Such reports shall be submitted no later
than sixty days after the close of the quarter, and shall [conform to
the reporting requirements of subdivision twenty of section twenty-eight

hundred seven of this article, as applicable] include, for each award,

the name of the applicant, a description of the project or purpose, the
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amount of the award, disbursement date, and status of achievement of

process and performance metrics and milestones pursuant to subdivision

five of this section.

§ 2. This act shall take effect immediately and shall be deemed to

have been in full force and effect on and after April 1, 2016.

PART G

Section 1. Section 2801-a of the public health law is amended by

adding a new subdivision 17 to read as follows:

17. (a) Diagnostic or treatment centers established to provide health

care services within the space of a retail business operation, such as a

pharmacy or a store open to the general public, or within space used by

an employer for providing health care services to its employees, may be

operated by legal entities formed under the laws of the state of New

York:

(i) whose stockholders or members, as applicable, are not natural

persons;

(ii) whose principal stockholders and members, as applicable, and

controlling persons comply with all applicable requirements of this

section; and

(iii) that demonstrate, to the satisfaction of the public health and

health planning council, sufficient experience and expertise in deliver-

ing high gquality health care services, and further demonstrate a commit-

ment to operate limited services clinics in medically underserved areas

of the state. Such diagnostic and treatment centers shall be referred to

in this section as "limited services clinics".
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(b) For purposes of paragraph (a) of this subdivision, the public

health and health planning council shall adopt and amend rules and regu-

lations, notwithstanding any inconsistent provision of this section, to

address any matter it deems pertinent to the establishment of limited

services clinics. Such rules and requlations shall include, but not be

limited to, provisions governing or relating to:

(i) any direct or indirect changes or transfers of ownership interests

or voting rights in such entities or their stockholders or members, as

applicable;

(ii) public health and health planning council approval of any change

in controlling interests, principal stockholders, controlling persons,

parent company oOr Sponsors;

(iii) oversight of the operator and its shareholders or members, as

applicable, including local governance of the limited services clinics;

and

(iv) the character and competence and qualifications of, and changes

relating to, the directors and officers of the operator and its princi-

pal stockholders, controlling persons, parent company Or SpoOnsors.

(c) The following provisions of this section shall not apply to limit-

ed services clinics:

(i) paragraph (a) of subdivision three of this section;

(ii) paragraph (b) of subdivision three of this section, relating to

stockholders and members other than principal stockholders and principal

members;

(iii) paragraph (c¢) of subdivision four of this section, relating to

the disposition of stock or voting rights; and

(iv) paragraph (e) of subdivision four of this section, relating to

the ownership of stock or membership.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

01/10/16 77 12671-01-6

(d) A limited services clinic shall be deemed to be a "health care

provider" for the purposes of title two-D of article two of this chap-

ter. A prescriber practicing in a limited services clinic shall not be

deemed to be in the employ of a pharmacy or practicing in a hospital for

purposes of subdivision two of section sixty-eight hundred seven of the

education law.

(e) The commissioner shall promulgate requlations setting forth opera-

tional and physical plant standards for limited services clinics, which

may be different from the requlations otherwise applicable to diagnostic

or treatment centers, including, but not limited to:

(i) requiring that 1limited services c¢linics attain and maintain

accreditation and requiring timely reporting to the Department if a

limited services clinic loses its accreditation;

(ii) designating or limiting the treatments and services that may be

provided, including:

(A) limiting the scope of services to the following, provided that

such services shall not include monitoring or treatment and services

over prolonged periods:

(1) the provision of treatment and services to patients for minor

acute episodic illnesses or conditions;

(2) episodic preventive and wellness treatments and services such as

immunizations; and

(3) treatment and services for minor traumas that are not reasonably

likely to be 1ife threatening or potentially disabling if ambulatory

care within the capacity of the limited services clinic is provided;

(B) prohibiting the provision of services to patients twenty-four

months of age or younger;
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(C) the provision of specific immunizations to patients younger than

eighteen vears of age;

(iii) requiring limited services clinics to accept walk-ins and offer

extended business hours;

(iv) setting forth guidelines for advertising and signage, which shall

include signage indicating that prescriptions and over-the-counter

supplies may be purchased by a patient from any business and do not need

to be purchased on-site;

(v) setting forth guidelines for disclosure of ownership interests,

informed consent, record keeping, referral for treatment and continuity

of care, case reporting to the patient's primary care or other health

care providers, design, construction, fixtures, and equipment; and

(vi) requiring the operator to directly employ a medical director who

ig 1licensed and currently registered to practice medicine in the state

of New York.

(f£) Such requlations also shall promote and strengthen primary care by

requiring limited services clinics to:

(i) inquire of each patient whether he or she has a primary care

provider;

(ii) maintain and regqularly wupdate a 1list of local primary care

providers and provide such list to each patient who indicates that he or

she does not have a primary care provider;

(iii) refer patients to their primary care providers or other health

care providers as appropriate;

(iv) transmit, by electronic means whenever possible, records of

services to patients' primary care providers;

(v) execute participation agreements with health information organiza-

tions, also known as qualified entities, pursuant to which 1limited
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services clinics agree to participate in the Statewide Health Informa-

tion Network for New York (SHIN-NY); and

(vi) decline to treat any patient for the same condition or illness

more than three times in a vyear.

(g) A limited services clinic shall provide treatment without discrim-

ination as to source of payment.

(h) Notwithstanding this subdivision and other law or regqulation to

the contrary and subject to the provisions of section twenty-eight

hundred two of this article, a diagnostic and treatment center, communi -

ty health center or federally qualified health center may operate a

limited services clinic which meets the requlation promulgated pursuant

to paragraph (e) of this subdivision regarding operational physical

plant standards.

(i) In determining whether to approve additional limited services

clinic locations, the department shall consider whether the operator has

fulfilled its commitment to operate limited services clinics in

medically underserved areas of the state.

§ 2. This act shall take effect immediately.

PART H

Section 1. Section 1 of part D of chapter 111 of the laws of 2010
relating to the recovery of exempt income by the office of mental health
for community residences and family-based treatment programs, as amended
by section 1 of part JJ of chapter 58 of the laws of 2015, is amended to
read as follows:

Section 1. The office of mental health is authorized to recover fund-

ing from community residences and family-based treatment providers
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licensed by the office of mental health, consistent with contractual
obligations of such providers, and notwithstanding any other inconsist-
ent provision of law to the contrary, in an amount equal to 50 percent
of the income received by such providers which exceeds the fixed amount
of annual Medicaid revenue limitations, as established by the commis-
sioner of mental health. Recovery of such excess income shall be for the
following fiscal periods: for programs in counties located outside of
the city of New York, the applicable fiscal periods shall be January 1,
2003 through December 31, 2009 and January 1, 2011 through December 31,
[2016] 2019; and for programs located within the city of New York, the
applicable fiscal periods shall be July 1, 2003 through June 30, 2010
and July 1, 2011 through June 30, [2016] 2019.

§ 2. This act shall take effect immediately.

PART I

Section 1. Sections 19 and 21 of chapter 723 of the laws of 1989
amending the mental hygiene law and other laws relating to comprehensive
psychiatric emergency programs, as amended by section 1 of part K of
chapter 56 of the laws of 2012, are amended to read as follows:

§ 19. Notwithstanding any other provision of law, the commissioner of
mental health shall, until July 1, [2016] 2020, be solely authorized, in
his or her discretion, to designate those general hospitals, local
governmental units and voluntary agencies which may apply and be consid-
ered for the approval and issuance of an operating certificate pursuant
to article 31 of the mental hygiene law for the operation of a compre-

hensive psychiatric emergency program.
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§ 21. This act shall take effect immediately, and sections one, two
and four through twenty of this act shall remain in full force and

effect, until July 1, [2016] 2020, at which time the amendments and

additions made by such sections of this act shall be deemed to be
repealed, and any provision of law amended by any of such sections of
this act shall revert to its text as it existed prior to the effective
date of this act.

§ 2. This act shall take effect immediately and shall be deemed to

have been in full force and effect on and after April 1, 2016.

PART J

Section 1. Subdivision a of section 9 of chapter 420 of the 1laws of
2002 amending the education 1law relating to the profession of social
work, as amended by section 1 of part AA of chapter 57 of the 1laws of
2013, is amended to read as follows:

a. Nothing in this act shall prohibit or limit the activities or
services on the part of any person in the employ of a program or service
operated, regulated, funded, or approved by the department of mental
hygiene, the office of children and family services, the office of
temporary and disability assistance, the department of corrections and
community supervision, the state office for the aging, the department of
health, or a local governmental unit as that term is defined in article
41 of the mental hygiene law or a social services district as defined in
section 61 of the social services law, provided, however, this section
shall not authorize the use of any title authorized pursuant to article
154 of the education law, except that this section shall be deemed

repealed on July 1, [2016] 2021.
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§ 2. Subdivision a of section 17-a of chapter 676 of the laws of 2002
amending the education law relating to the practice of psychology, as
amended by section 2 of part AA of chapter 57 of the laws of 2013, is
amended to read as follows:

a. In relation to activities and services provided under article 153
of the education law, nothing in this act shall prohibit or 1limit such
activities or services on the part of any person in the employ of a
program or service operated, regulated, funded, or approved by the
department of mental hygiene or the office of children and family
services, or a local governmental unit as that term is defined in arti-
cle 41 of the mental hygiene law or a social services district as
defined in section 61 of the social services law. In relation to activ-
ities and services provided under article 163 of the education law,
nothing in this act shall prohibit or limit such activities or services
on the part of any person in the employ of a program or service oper-
ated, regulated, funded, or approved by the department of mental
hygiene, the office of children and family services, the department of
corrections and community supervision, the office of temporary and disa-
bility assistance, the state office for the aging and the department of
health or a local governmental unit as that term is defined in article
41 of the mental hygiene law or a social services district as defined in
section 61 of the social services law, pursuant to authority granted by
law. This section shall not authorize the use of any title authorized
pursuant to article 153 or 163 of the education law by any such employed
person, except as otherwise provided by such articles respectively.
This section shall be deemed repealed July 1, [2016] 2021.

§ 3. Section 16 of chapter 130 of the laws of 2010 amending the educa-

tion law and other laws relating to the registration of entities provid-
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ing certain professional services and the licensure of certain
professions, as amended by section 3 of part AA of chapter 57 of the
laws of 2013, is amended to read as follows:

§ 16. This act shall take effect immediately; provided that sections
thirteen, fourteen and fifteen of this act shall take effect immediately
and shall be deemed to have been in full force and effect on and after
June 1, 2010 and such sections shall be deemed repealed July 1, [2016]
2021; provided further that the amendments to section 9 of chapter 420
of the laws of 2002 amending the education law relating to the profes-
sion of social work made by section thirteen of this act shall repeal on
the same date as such section repeals; provided further that the amend-
ments to section 17-a of chapter 676 of the laws of 2002 amending the
education law relating to the practice of psychology made by section
fourteen of this act shall repeal on the same date as such section
repeals.

§ 4. This act shall take effect immediately.

PART K

Section 1. Subdivision 9 of section 730.10 of the c¢riminal procedure
law, as added by section 1 of part Q of chapter 56 of the laws of 2012,
is amended to read as follows:

9. "Appropriate institution" means: (a) a hospital operated by the
office of mental health or a developmental center operated by the office
for people with developmental disabilities; [or] (b) a hospital licensed
by the department of health which operates a psychiatric unit licensed
by the office of mental health, as determined by the commissioner

provided, however, that any such hospital that is not operated by the
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state shall qualify as an "appropriate institution" only pursuant to the
terms of an agreement between the commissioner and the hospital; or (c)

a mental health unit operating within a correctional facility or local

correctional facility provided however that any such mental health unit

operating within a local correctional facility shall qualify as an

"appropriate institution" only pursuant to the terms of an agreement

between the commissioner and the sheriff and any such mental health unit

operating within a correctional facility shall qualify as an "appropri-

ate institution" only pursuant to the terms of an agreement between the

commissioner and the commissioner of the department of corrections and

community supervision. Nothing in this article shall be construed as

requiring a hospital, correctional facility or local correctional facil-

ity to consent to providing care and treatment to an incapacitated

person at such hospital, correctional facility or local correctional

facility.
§ 2. This act shall take effect immediately and shall be deemed to

have been in full force and effect on and after April 1, 2016.

PART L

Section 1. The mental hygiene law is amended by adding a new section

16.25 to read as follows:

§ 16.25 Temporary operator.

(a) For the purposes of this section:

(1) "Established operator" shall mean the provider of services that

has been established and issued an operating certificate pursuant to

this article.
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(2) "Extraordinary financial assistance™ shall mean state funds

provided to, or requested by, a program for the express purpose of

preventing the closure of the program that the commissioner finds

provides essential and necessary services within the community.

(3) n"Serious financial instability" shall include but not be limited

to defaulting or violating material covenants of bond issues, missed

mortgage payments, missed rent payments, a pattern of untimely payment

of debts, failure to pay its emplovees or vendors, insufficient funds to

meet the general operating expenses of the program, failure to maintain

required debt service coverage ratios and/or, as applicable, factors

that have triggered a written event of default notice to the office by

the dormitory authority of the state of New York.

(4) "Temporary operator" shall mean any provider of services that has

been established and issued an operating certificate pursuant to this

article or which is directly operated by the office, that:

a. agrees to provide services certified pursuant to this article on a

temporary basis in the best interests of its individuals served by the

program; and

b. has a history of compliance with applicable laws, rules, and regu-

lations and a record of providing care of good guality, as determined by

the commissioner; and

c. prior to appointment as temporary operator, develops a plan deter-

mined to be satisfactory by the commissioner to address the program's

deficiencies.

(b) (1) In the event that: (i) the established operator is seeking

extraordinary financial assistance; (ii) office collected data demon-

strates that the established operator is experiencing serious financial

instability issues; (iii) office collected data demonstrates that the
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established operator's board of directors or administration is unable or

unwilling to ensure the proper operation of the program; or (iv) office

collected data indicates there are conditions that seriously endanger or

jeopardize continued access to necessary services within the community,

the commissioner shall notify the established operator of his or her

intention to appoint a temporary operator to assume sole responsibility

for the provider of services' operations for a limited period of time.

The appointment of a temporary operator shall be effectuated pursuant to

this section, and shall be in addition to any other remedies provided by

law.

(2) The established operator may at any time request the commissioner

to appoint a temporary operator. Upon receiving such a request, the

commissioner may, if he or she determines that such an action is neces-

sary, enter into an agreement with the established operator for the

appointment of a temporary operator to restore or maintain the provision

of quality care to the individuals until the established operator can

resume operations within the designated time period or other action is

taken as described in section 16.17 of this article.

(¢) (1) A temporary operator appointed pursuant to this section shall

use his or her best efforts to implement the plan deemed satisfactory by

the commissioner to correct or eliminate any deficiencies in the program

and to promote the quality and accessibility of services in the communi -

ty served by the provider of services.

(2) During the term of appointment, the temporary operator shall have

the authority to direct the staff of the established operator as neces-

sary to appropriately provide services for individuals. The temporary

operator shall, during this period, provide services in such a manner as

to promote safety and the quality and accessibility of services in the
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community served by the established operator until either the estab-

lished operator can resume operations or until the office revokes the

operating certificate for the services issued under this article.

(3) The established operator shall grant access to the temporary oper-

ator to the established operator's accounts and records in order to

address any deficiencies related to the program experiencing serious

financial instability or an established operator requesting financial

assistance in accordance with this section. The temporary operator shall

approve any financial decision related to an established provider's day

to day operations or the established provider's ability to provide

services.

(4) The temporary operator shall not be required to file any bond. No

security interest in any real or personal property comprising the estab-

lished operator or contained within the established operator or in any

fixture of the program, shall be impaired or diminished in priority by

the temporary operator. Neither the temporary operator nor the office

shall engage in any activity that constitutes a confiscation of proper-

ty.

(d) The temporary operator shall be entitled to a reasonable fee, as

determined by the commissioner and subject to the approval of the direc-

tor of the division of the budget, and necessary expenses incurred while

serving as a temporary operator. The temporary operator shall be liable

only in its capacity as temporary operator for injury to person and

property by reason of its operation of such program; no liability shall

incur in the temporary operator's personal capacity, except for gross

negligence and intentional acts.

(e) (1) The initial term of the appointment of the temporary operator

shall not exceed ninety days. After ninety days, if the commissioner
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determines that termination of the temporary operator would cause

significant deterioration of the quality of, or access to, care in the

community or that reappointment is necessary to correct the deficiencies

that required the appointment of the temporary operator, the commission-

er may authorize an additional ninety-day term. However, such authorij-

zation shall include the commissioner's requirements for conclusion of

the temporary operatorship to be satisfied within the additional term.

(2) Within fourteen days prior to the termination of each term of the

appointment of the temporary operator, the temporary operator shall

submit to the commissioner and to the established operator a report

describing:

a. the actions taken during the appointment to address the identified

program deficiencies, the resumption of program operations by the estab-

lished operator, or the revocation of an operating certificate issued by

the office;

b. objectives for the continuation of the temporary operatorship if

necessary and a schedule for satisfaction of such objectives; and

c. if applicable, the recommended actions for the ongoing provision of

services subsequent to the temporary operatorship.

(3) The term of the initial appointment and of any subsequent reap-

pointment may be terminated prior to the expiration of the designated

term, if the established operator and the commissioner agree on a plan

of correction and the implementation of such plan.

(£) (1) The commissioner shall, upon making a determination of an

intention to appoint a temporary operator pursuant to paragraph one of

subdivision (b) of this section, cause the established operator to be

notified of the intention by registered or certified mail addressed to

the principal office of the established operator. Such notification
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shall include a detailed description of the findings underlying the

intention to appoint a temporary operator, and the date and time of a

required meeting with the commissioner and/or his or her designee within

ten business days of the receipt of such notice. At such meeting, the

established operator shall have the opportunity to review and discuss

all relevant findings. At such meeting, the commissioner and the estab-

lished operator shall attempt to develop a mutually satisfactory plan of

correction and schedule for implementation. In such event, the commis-

sioner shall notify the established operator that the commissioner will

abstain from appointing a temporary operator contingent upon the estab-

lished operator remediating the identified deficiencies within the

agreed upon timeframe.

(2) Should the commissioner and the established operator be unable to

establish a plan of correction pursuant to paragraph one of this subdi-

vision, or should the established operator fail to respond to the

commissioner's initial notification, there shall be an administrative

hearing on the commissioner's determination to appoint a temporary oper-

ator to begin no later than thirty days from the date of the notice to

the established operator. Any such hearing shall be strictly limited to

the issue of whether the determination of the commissioner to appoint a

temporary operator is supported by substantial evidence. A copy of the

decision shall be sent to the established operator.

(3) If the decision to appoint a temporary operator is upheld such

temporary operator shall be appointed as soon as is practicable and

shall provide services pursuant to the provisions of this section.

(g) Notwithstanding the appointment of a temporary operator, the

established operator shall remain obligated for the continued provision

of services. No provision contained in this section shall be deemed to
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relieve the established operator or any other person of any civil or

criminal liability incurred, or any duty imposed by law, by reason of

acts or omissions of the established operator or any other person prior

to the appointment of any temporary operator of the program hereunder;

nor shall anything contained in this section be construed to suspend

during the term of the appointment of the temporary operator of the

program any obligation of the established operator or any other person

for the maintenance and repair of the facility, provision of utility

services, payment of taxes or other operating and maintenance expenses

of the facility, nor of the established operator or any other person for

the payment of mortgages or liens.

§ 2. The mental hygiene law is amended by adding a new section 31.20
to read as follows:

§ 31.20 Temporary operator.

(a) For the purposes of this section:

(1) "Established operator" shall mean the operator of a mental health

program that has been established and issued an operating certificate

pursuant to this article.

(2) "Extraordinary financial assistance™ shall mean state funds

provided to, or requested by, a program for the express purpose of

preventing the closure of the program that the commissioner finds

provides essential and necessary services within the community.

(3) "Mental health program"™ shall mean a provider of services for

persons with serious mental illness, as such terms are defined in

section 1.03 of this chapter, which is licensed or operated by the

office.

(4) "Office" shall mean the office of mental health.
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(5) "Serious financial instability" shall include but not be 1limited

to defaulting or violating material covenants of bond issues, missed

mortgage payments, a pattern of untimely payment of debts, failure to

pay its employvees or vendors, insufficient funds to meet the general

operating expenses of the program, failure to maintain required debt

service coverage ratiosg and/or, as applicable, factors that have trig-

gered a written event of default notice to the office by the dormitory

authority of the state of New York.

(6) "Temporary operator" shall mean any operator of a mental health

program that has been established and issued an operating certificate

pursuant to this article or which is directly operated by the office of

mental health, that:

a. agrees to operate a mental health program on a temporary basis in

the best interests of its patients served by the program; and

b. has a history of compliance with applicable laws, rules, and regqu-

lations and a record of providing care of good guality, as determined by

the commissioner; and

c¢. prior to appointment as temporary operator, develops a plan deter-

mined to be satisfactory by the commissioner to address the program's

deficiencies.

(b) (1) In the event that: (i) the established operator is seeking

extraordinary financial assistance; (ii) office collected data demon-

strates that the established operator is experiencing serious financial

instability issues; (iiji) office collected data demonstrates that the

established operator's board of directors or administration is unable or

unwilling to ensure the proper operation of the program; or (iv) office

collected data indicates there are conditions that seriously endanger or

jeopardize continued access to necessary mental health services within
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the community, the commissioner shall notify the established operator of

his or her intention to appoint a temporary operator to assume sole

responsibility for the program's treatment operations for a 1limited

period of time. The appointment of a temporary operator shall be effec-

tuated pursuant to this section, and shall be in addition to any other

remedies provided by law.

(2) The established operator may at any time request the commissioner

to appoint a temporary operator. Upon receiving such a request, the

commissioner may, if he or she determines that such an action is neces-

sary, enter into an agreement with the established operator for the

appointment of a temporary operator to restore or maintain the provision

of quality care to the patients until the established operator can

resume operations within the designated time period; the patients may be

transferred to other mental health programs operated or licensed by the

office; or the operations of the mental health program should be

completely discontinued.

(¢) (1) A temporary operator appointed pursuant to this section shall

use his or her best efforts to implement the plan deemed satisfactory by

the commissioner to correct or eliminate any deficiencies in the mental

health program and to promote the quality and accessibility of mental

health services in the community served by the mental health program.

(2) If the identified deficiencies cannot be addressed in the time

period designated in the plan, the patients shall be transferred to

other appropriate mental health programs licensed or operated by the

office.

(3) During the term of appointment, the temporary operator shall have

the authority to direct the staff of the established operator as neces-

sary to appropriately treat and/or transfer the patients. The temporary
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operator shall, during this period, operate the mental health program in

such a manner as to promote safety and the quality and accessibility of

mental health services in the community served by the established opera-

tor until either the established operator can resume program operations

or until the patients are appropriately transferred to other programs

licensed or operated by the office.

(4) The established operator shall grant access to the temporary oper-

ator to the established operator's accounts and records in order to

address any deficiencies related to a mental health program experiencing

serious financial instability or an established operator requesting

financial assistance in accordance with this section. The temporary

operator shall approve any financial decision related to a program's day

to day operations or program's ability to provide mental health

services.

(5) The temporary operator shall not be required to file any bond. No

security interest in any real or personal property comprising the estab-

lished operator or contained within the established operator or in any

fixture of the mental health program, shall be impaired or diminished in

priority by the temporary operator. Neither the temporary operator nor

the office shall engage in any activity that constitutes a confiscation

of property.

(d) The temporary operator shall be entitled to a reasonable fee, as

determined by the commissioner and subject to the approval of the direc-

tor of the division of the budget, and necessary expenses incurred while

serving as a temporary operator. The temporary operator shall be liable

only in its capacity as temporary operator of the mental health program

for injury to person and property by reason of its operation of such
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program; no liability shall incur in the temporary operator's personal

capacity, except for gross negligence and intentional acts.

(e) (1) The initial term of the appointment of the temporary operator

shall not exceed ninety days. After ninety days, if the commissioner

determines that termination of the temporary operator would cause

significant deterioration of the quality of, or access to, mental health

care in the community or that reappointment is necessary to correct the

deficiencies that required the appointment of the temporary operator,

the commissioner may authorize an additional ninety-day term. However,

such authorization shall include the commissioner's requirements for

conclusion of the temporary operatorship to be satisfied within the

additional term.

(2) Within fourteen days prior to the termination of each term of the

appointment of the temporary operator, the temporary operator shall

submit to the commissioner and to the established operator a report

describing:

a. the actions taken during the appointment to address the identified

mental health program deficiencies, the resumption of mental health

program operations by the established operator, or the transfer of the

patients to other providers licensed or operated by the office;

b. objectives for the continuation of the temporary operatorship if

necessary and a schedule for satisfaction of such objectives; and

c. if applicable, the recommended actions for the ongoing operation of

the mental health program subsequent to the temporary operatorship.

(3) The term of the initial appointment and of any subsequent reap-

pointment may be terminated prior to the expiration of the designated

term, if the established operator and the commissioner agree on a plan

of correction and the implementation of such plan.
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(£) (1) The commissioner shall, upon making a determination of an

intention to appoint a temporary operator pursuant to paragraph one of

subdivision (b) of this sgection cause the established operator to be

notified of the intention by registered or certified mail addressed to

the principal office of the established operator. Such notification

shall include a detailed description of the findings underlying the

intention to appoint a temporary operator, and the date and time of a

required meeting with the commissioner and/or his or her designee within

ten business days of the receipt of such notice. At such meeting, the

established operator shall have the opportunity to review and discuss

all relevant findings. At such meeting, the commissioner and the estab-

lished operator shall attempt to develop a mutually satisfactory plan of

correction and schedule for implementation. In such event, the commis-

sioner shall notify the established operator that the commissioner will

abstain from appointing a temporary operator contingent upon the estab-

lished operator remediating the identified deficiencies within the

agreed upon timeframe.

(2) Should the commissioner and the established operator be unable to

establish a plan of correction pursuant to paragraph one of this subdij-

vision, or should the established operator fail to respond to the

commissioner's initial notification, there shall be an administrative

hearing on the commissioner's determination to appoint a temporary oper-

ator to begin no later than thirty days from the date of the notice to

the established operator. Any such hearing shall be strictly limited to

the issue of whether the determination of the commissioner to appoint a

temporary operator is supported by substantial evidence. A copy of the

decision shall be sent to the established operator.
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(3) If the decision to appoint a temporary operator is upheld such

temporary operator shall be appointed as soon as is practicable and

shall operate the mental health program pursuant to the provisions of

this section.

(g) Notwithstanding the appointment of a temporary operator, the

established operator shall remain obligated for the continued operation

of the mental health program so that such program can function in a

normal manner. No provision contained in this section shall be deemed to

relieve the established operator or any other person of any c¢ivil or

criminal 1liability incurred, or any duty imposed by law, by reason of

acts or omissions of the established operator or any other person prior

to the appointment of any temporary operator of the program hereunder;

nor shall anything contained in this section be construed to suspend

during the term of the appointment of the temporary operator of the

program any obligation of the established operator or any other person

for the maintenance and repair of the facility, provision of utility

services, payment of taxes or other operating and maintenance expenses

of the facility, nor of the established operator or any other person for

the payment of mortgages or liens.

§ 3. This act shall take effect immediately.

PART M

Section 1. Subdivision (d) of section 33.13 of the mental hygiene law,
as amended by section 3 of part E of chapter 111 of the laws of 2010, is
amended to read as follows:

(d) Nothing in this section shall prevent the electronic or other

exchange of information concerning patients or clients, including iden-
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tification, between and among (i) facilities or others providing
services for such patients or clients pursuant to an approved 1local
services plan, as defined in article forty-one of this chapter, or
pursuant to agreement with the department, and (ii) the department or

any of its licensed or operated facilities. Neither shall anything in

this section prevent the exchange of information concerning patients or

clients, including identification, between facilities and managed care

organizations, behavioral health organizations, health homes or other

entities authorized by the department or the department of health to

provide, arrange for or coordinate health care services for such

patients or clients who are enrolled in or receiving services from such

organizations or entities. Furthermore, subject to the prior approval of

the commissioner of mental health, hospital emergency services licensed
pursuant to article twenty-eight of the public health 1law shall be
authorized to exchange information concerning patients or clients elec-
tronically or otherwise with other hospital emergency services licensed
pursuant to article twenty-eight of the public health law and/or hospi-
tals licensed or operated by the office of mental health; provided that
such exchange of information is consistent with standards, developed by
the commissioner of mental health, which are designed to ensure confi-
dentiality of such information. Additionally, information so exchanged
shall be kept confidential and any limitations on the release of such
information imposed on the party giving the information shall apply to
the party receiving the information.

§ 2. Subdivision (d) of section 33.13 of the mental hygiene 1law, as
amended by section 4 of part E of chapter 111 of the laws of 2010, is

amended to read as follows:
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(d) Nothing in this section shall prevent the exchange of information
concerning patients or clients, including identification, between (i)
facilities or others providing services for such patients or clients
pursuant to an approved 1local services plan, as defined in article
forty-one, or pursuant to agreement with the department and (ii) the

department or any of its facilities. Neither shall anything in this

section prevent the exchange of information concerning patients or

clients, including identification, between facilities and managed care

organizations, behavioral health organizations, health homes or other

entities authorized by the department or the department of health to

provide, arrange for or coordinate health care services for such

patients or clients who are enrolled in or receiving services for such

organizations or entities. Information so exchanged shall be kept confi-

dential and any limitations on the release of such information imposed
on the party giving the information shall apply to the party receiving
the information.

§ 3. This act shall take effect immediately; provided that the amend-
ments to subdivision (d) of section 33.13 of the mental hygiene law made
by section one of this act shall be subject to the expiration and rever-
sion of such subdivision pursuant to section 18 of chapter 408 of the
laws of 1999, as amended, when upon such date the provisions of section

two of this act shall take effect.

PART N

Section 1. Subdivision 10 of section 3 of section 1 of chapter 359 of

the laws of 1968, constituting the facilities development corporation
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act, as amended by chapter 723 of the laws of 1993, is amended to read
as follows:

10. "Mental hygiene facility" shall mean a building, a unit within a
building, a laboratory, a classroom, a housing unit, a dining hall, an
activities center, a library, real property of any kind or description,
or any structure on or improvement to real property, or an interest in
real property, of any kind or description, owned by or under the juris-
diction of the corporation, including fixtures and equipment which are
an integral part of any such building, unit, structure or improvement, a
walkway, a roadway or a parking lot, and improvements and connections
for water, sewer, gas, electrical, telephone, heating, air conditioning
and other wutility services, or a combination of any of the foregoing,
whether for patient care and treatment or staff, staff family or service
use, located at or related to any psychiatric center, any developmental
center, or any state psychiatric or research institute or other facility
now or hereafter established wunder the department. A mental hygiene
facility shall also mean and include a residential care center for
adults, a "community mental health and retardation facility" and a
treatment facility for use in the conduct of an alcoholism or substance
abuse treatment program as defined in the mental hygiene law unless such
residential care center for adults, community mental health and retarda-
tion facility or alcoholism or substance abuse facility is expressly

excepted, or the context clearly requires otherwise, and shall also mean

and include any treatment facility for use in the conduct of an alcohol-

ism or substance abuse treatment program that is also operated as an

associated health care facility. The definition contained in this subdi-

vision shall not be construed to exclude therefrom a facility owned or

leased by one or more voluntary agencies that is to be financed, refi-
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nanced, designed, constructed, acquired, reconstructed, rehabilitated or
improved under any 1lease, sublease, loan or other financing agreement
entered into with such voluntary agencies, and shall not be construed to
exclude therefrom a facility to be made available from the corporation
to a voluntary agency at the request of the commissioners of the offices
of the department having jurisdiction thereof. The definition contained
in this subdivision shall not be construed to exclude therefrom a facil-
ity with respect to which a voluntary agency has an ownership interest
in, and proprietary lease from, an organization formed for the purpose
of the cooperative ownership of real estate.

§ 2. Section 3 of section 1 of chapter 359 of the laws of 1968,
constituting the facilities development corporation act, is amended by
adding a new subdivision 20 to read as follows:

20. "Agsociated health care facility" shall mean a facility licensed

under and operated pursuant to article 28 of the public health 1law or

any health care facility licensed under and operated in accordance with

any other provisions of the public health law or the mental hygiene law

that provides health care services and/or treatment to all persons,

regardless of whether such persons are persons receiving treatment or

services for alcohol, substance abuse, or chemical dependency.

§ 3. This act shall take effect immediately.

§ 2. Severability clause. If any clause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by any court of
competent jurisdiction to be invalid, such judgment shall not affect,
impair, or invalidate the remainder thereof, but shall be confined in
its operation to the clause, sentence, paragraph, subdivision, section
or part thereof directly involved in the controversy in which such judg-

ment shall have been rendered. It is hereby declared to be the intent of
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the legislature that this act would have been enacted even if such
invalid provisions had not been included herein.

§ 3. This act shall take effect immediately provided, however, that
the applicable effective date of Parts A through N of this act shall be

as specifically set forth in the last section of such Parts.
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