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CP L. Immunity

AN ACT

to amend the criminal procedure law,
in relation to the definition of
immunity and motions to dismiss
information or indictment based upon
a claim of immunity

The People of the State of New
York, represented in Senate and
Assembly, do enact as follows:
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Section 1. Section 50.10 of the criminal procedure law is amended to
read as follows:

§ 50.10 Compulsion of evidence by offer of immunity; definitions of
terms.

The following definitions are applicable to this article:

1. "Immunity." [A person who has been a witness in a legal proceed-
ing, and who cannot, except as otherwise provided in this subdivision,
be convicted of any offense or subjected to any penalty or forfeiture
for or on account of any transaction, matter or thing concerning which
he gave evidence therein, possesses "immunity" from any such conviction,

penalty or forfeiture.] (a) A person who has been a witness in a legal

proceeding, and neither the evidence given by that witness nor any

evidence derived directly or indirectly therefrom may be used against

the witness in the same or any other criminal proceeding or in the impo-

sition of any penalty or forfeiture possesses "immunity".

(b) A person who possesses such immunity may nevertheless be convicted
of perjury as a result of having given false testimony in such legal
proceeding, and may be convicted of or adjudged in contempt as a result
of having contumaciously refused to give evidence therein, and the

evidence given by the person at the proceeding at which the person

possessed immunity may be used against such person in any such prose-

cution for perjury or prosecution or judgment for contempt.

2. "Legal proceeding" means a proceeding in or before any court or
grand jury, or before any body, agency or person authorized by law to
conduct the same and to administer the oath or to cause it to be admin-
istered.

3. "Give evidence" means to testify or produce physical evidence.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

01/20/15 3 12577-01-5

§ 2. Section 170.30 of the criminal procedure law is amended by adding
a new subdivision 5 to read as follows:

5. Where the defendant establishes in his or her motion that immunity

has been conferred upon him or her, the people must then establish, by a

preponderance of the evidence, that such evidence was not derived,

directly or indirectly, from the evidence as to which such immunity was

conferred.

§ 3. Section 210.35 of the criminal procedure law is amended by adding
a new subdivision 4-a to read as follows:

4-a. Evidence protected by immunity was used to obtain the indictment;

or

§ 4. The opening paragraph and subdivisions 6 and 7 of section 710.20
of the c¢riminal procedure law, the opening paragraph and subdivision 6
as amended by chapter 8 of the laws of 1976, subdivision 7 as added by
chapter 744 of the 1laws of 1988, and subdivision 6 as renumbered by
chapter 481 of the laws of 1983, are amended and a new subdivision 8 1is
added to read as follows:

Upon motion of a defendant who (a) is aggrieved by unlawful or improp-
er acquisition of evidence and has reasonable cause to believe that such
may be offered against him in a criminal action, or (b) claims that
improper identification testimony may be offered against him in a crimi-

nal action, or (c) claims that evidence as to the use of which he or she

possesses immunity, may be offered against him in a criminal action, a

court may, under circumstances prescribed in this article, order that
such evidence be suppressed or excluded upon the ground that it:

6. Consists of potential testimony regarding an observation of the
defendant either at the time or place of the commission of the offense

or upon some other occasion relevant to the case, which potential testi-
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mony would not be admissible upon the prospective trial of such charge
owing to an improperly made previous identification of the defendant by
the prospective witness[.]; or

7. Consists of information obtained by means of a pen register or trap
and trace device installed or used in violation of the provisions of
article seven hundred five of this chapter[.]; or

8. Consists of potential evidence as to the use of which the defendant

possesses immunity. Where the defendant establishes that wuse immunity

has been conferred upon him or her, the people must then establish, by a

preponderance of the evidence, that such evidence was not derived,

directly or indirectly, from the evidence as to which such immunity was

conferred.

§ 5. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of competent jurisdiction to
be invalid, such judgment shall not affect, impair, or invalidate the
remainder thereof, but shall be confined in its operation to the clause,
sentence, paragraph, section or part thereof directly involved in the
controversy in which such judgment shall have been rendered.

§ 6. This act shall take effect on the thirtieth day after it shall
have become a 1law and shall only apply to acts committed on or after

such date.



