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DRAFT LBDC

A BUDGET BILL submitted by the Governor
in accordance with Article VII of the Constitution

AN ACT to amend the tax law, in relation to allowing certain
tax~£free interdistributor sales of highway diesel motor
fuel

The People of the State of New York, represented in Senate and Assem—
bly, do enact as follows:

Section 1. Subdivision 13 of section 282 of the tax law, as added by
chapter 276 of the laws of 1986, is amended to read as follows:

13. "Terminal" means a motor fuel or Diesel motor fuel storage'facili—

ty with a storage capacity of f£ifty thousand gallonsg or more excluding

such facility at which motor fuel ¢r Diesel motor fuel is stored solely

for its retail isale at such facility. "Torminal operator" means any

person who or which has the use of or control over, or the right to so

use or control, a terminal.

§ 2. Subdivision 1 o¢of section 282-a of the tax law, as amended by
chapter 2 of the laws of 1995, is amended tc read as folloﬁs:

L. There is hereby levied and imposed with respect to Diesel motor
fuel an 'excise tax of four cents per gallon upon the sale or use of
Diesel motor fuel in this state.

The excise tax is imposed on the first sale or use of Diesel motor
fuel to occur which is not exempt from tax under this article. Provided,
however, if the +tax has not been imposed prior thereto, it shall be

imposed on the removal of highwav Diesel moter fuel f£rom a terminal,

"other than by pipeline, barge, tanker or other vessel, or thé delivery

of Diesel motor fuel to a filling station or into the fuel tank connect-

ing with the.engine of a motor vehicle for use in the operation thereof
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02/01/13 2 74030~-01-3
whichever event shall be first to occur. The tax shall be computed baszed
uponn the number of gallons of Diesel motor fuel sold, removed or used or
the' number of gallons of Diesel fuel delivered into the fuel tank of a
motor wvehicle, -as the c¢ase may be. Nothing in this article shall bhe
congtrued to require the payment of such excise tax more than once upon
the same Diesel motor fuel. Nor shall the collection of such tax be made
applicable to the sale or use of Diesel motor fuel under circumstances
which preciude the collection of such tax by reason of the United States

constitution and of laws of the United States enacted pursuant thereto.

Provided, further, no Diesel motor fuel shall be included in the measure

of the tax unless it shall have previﬁusly come to rest within the mean-
ing o0f federal décisional law interpreting the United States constitu-
tion. All tax for the period for which a return is required to be £filed
shall be due on the date limited for £he £iling of the return for such
period, iegaraless of whéthez a return is f£iled as required by this
article or whether the return which is filed correctly shows the amount
of ‘tax due.

§ 3. Paragraph tb) of subdivision 3 of section 282~a of the tax law;
as amended by section 2 of part E of chapter 59 of the laws of 2012, is
amended to read as folliows:

(b} The tax on the incideﬁce of gale or use impesed by subdivision one
of this section sh&ll not apply to: (i) the sale QI use of non-highway
Diesel motor fuel, but only if all of such fuel is consumed other thaﬁ
en the public highways of this state (except for the use of the public
highway by farmers to reach adjacent farmlands): provided, howe%er, this
exemption shall in no event apply to a sale of non-highway Diegel motor .
fuel which involves a delivery ét a filling staticn or into a repository

which is equipped with a hose or other apparatus by which zuch fuel can
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be dispensed into the fuel tank of a motor vehicle (except for delivery
at a farm site which qualifies for the exemption under subdivision (g)
of section three hundred one~b of this chapter}; or (ii) a sale to the
consumer consisting of not more than twenty gallons of water-white kero-
sene to be used and consumed exclusively for heating purposes; or (iii)
the sale to or éelivery at a filling station or other retzil wvendor of
water—-white kerosene provided such filling station or other retail
vendor only sells such water-white kerosene exclusively fcr heating
purposes in containers of no more than twenty gallons; or {iv) a sale of
kero~jet fuel to an airline for use in its airplanes or a use of kero-
Jet fuel by an airline in its airplanes; or (v) a sale of kero-jet fuel
by a regilstered distributor of Diesel motor fuel to a fixed base opera-
tor registered under this article as a distributor of kero—jet fuel only
where such fixed base operator 1s engaged solely in making or bffezing
te make retail sales not in bulk of kero-jet fuel directly into the fuel
tank of an airplane for the purposé of operating such airplane; or (wvi)
é retail saié not in bulk of kerﬁwjet fuel by a fixed base operator
registered under this article as a distributor of kero—jet fuel only
where such fuel is delivered direscily into the fuel tank of an airplane
for wuse in the operation of such airplane; or (vii) the sale of previ-
ously untaxed gualified biocdiesel to a person registered under this
article aé a distributor of Diesel motor fuel other than (&) a retail
saleg to such person or (B) a sale to such person which involves a deliv-
ery at a £illing station or into a repository which is eguipped with a
hose or other apparatus by which such qualified biodiesel can be

digpensed into the fuel tank of a motor wvehicle; gr (viii) the . sale of

previously untaxed highway Diesel motor fuel bv a person registered

under this article as a distributor of Diesel motor fuel to a person
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registered under this article as & distributor of Diesel motor fuel

where the highway Diesel moter fuel is either: (AY being delivered by

piveline, railear, barge, tanker or o¢other veggel to a terminal, the

operator of which terminal is registered under section two hundred

eighty~three-b of this article, or (B) within such a terminal where it

has been so delivered. Provided, however, that the exemption set forth

in this subparagraph shall not apply to any highway Diesel motor fuel if

it is removed from a terminal, other than by pipeline, barge, tanker or

other vessel.

§ 4. Subdivision 5 o¢f section 282-a of the tax law, as amended by
section 5 of part K of chapter 61 of the laws of 2011, is amended to
read as follows:

5, All the provisions of this article relating to the administration
and collection of the'taxes onn motor fuel, except [{sectione] section two
hundred eighty—three;a [and twe hundred eighty~three-b] of this article,
shall be applicable to the tax imposed by this section with such limita-
tion as sgpecifically provided for in this article with respect to Diesel
moéor fuel and with such modification as may be necessary to adapt the
language of such provisions to the tax imposed by this section. With
respect to the bond or other security required by subdivision three of
section two. hundred eighty-three of this article, the commissicner, in
determining the amount of bond or other security required for the
purpose of securing tax payments, shall take inte account the volume of
non-highway Diesel motor fuel and other Diesel motor fuel s=s0ld for
exempt purposes by a distributor of Diesel motor fuel during prior peri-
ods as a factor reducing pofential tax liability along with any other
relevant factors in gdetermining the amount of security required. With

respect to the bond reguired to be filed prior te registration as a
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Diesel motor fuel distributor, no bond shall be reguired of an applicant
upon a finding of the applicant's fiscal responsibility, as reflected by
such factors as net worth, current assets and liabilities, and tax
reporting and payment history, and the depariment shall not provide foz
a minimum bond of every applicant.

§ 5. Section 300 of the tax law is amended by adaing'a new subdivision
(8) t0 read as follows:

{g8) The term "terminal" shall have the same meaning as in  subdivision

thirteen of section two hundred eighty-two of this chapter.

§ 6. Subparagraph {A) of paragraph 1 of subdivision (¢) of section
301~a of the tax law, as amended by section 1% of part K of chapter 61
of the laws of 2011, iz amended to read as follows:

(A) The highway diesel motor fuel component shall be determined by
muitiplyiﬁg the motor fuel and highway diesel motor fuel rate times (1)
the number‘ of gallons of highway dlesel motor fuel sold or used by a
petroleum business in this state during the month covered by the return
under this article and (2) with respect to any galionage which prior
theretc has not been included in the measure cof the tax ifmposed by this
article, times the number of gallions of highway diesel motor fuel

[delivered] (1) removed from & terminal, other than by pipeline, bazge,

tanker or other vessel, (ii} delivered to a f£illing statiom or [(ii)],

{iii) delivered intc the fuel tank connecting with the engine of a motor

vehicle for use in the operation thereof, whichever of the latter [two!
three events shall be the first to occur. PIOVided,‘hOW@VEI, that no
highway diesel motor fuel shall be included in the measure of the tax
unlesé it shall have previously come to rest within the meaning of

federal decisional law interpreting the United States constitution, nor
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deci;ional law, nor shall any highway diesel motor fuel be included in
the measure of the tax imposed by this article more than once.

§ 7. Subdivision (e) of section 301-b of the‘tax law, as amended by
section 4 of part B of chapter 52 of the laws of 2012, is amended to

read as follows:

(e} Sales of highway diesel motor fuel, gualified biodiesel, non-high-

way diesel moter fuel and residual petroleum product to registered
distributors of diesel motor fuel and reglstered residual petrcleum

product businesses.

(1} The sale of previously untaxed highway diesel motor fuel by a

person registered under article twelve-A of this chapter as a distribu~-

tor of diesel motor fuel to a person registered under such article

twelve—A as a distributor of diesel motor fuel where the highway diesgel

motor fuel is either: (A) being delivered by pipeline, railcar, barge,

tanker or other vegsel to a terminal, the operator of which terminal is

registereéd under section two hundred eighty-three-b of this chapter, or

(B} within such a terminal where it has been so delivered. Provided,

however, that the exemption set forth in this paragraph shall not apply

to any highwav diesel motor fuel if it is removed from a terminal, other

than by pipeline, barge, tanker or other vessel.

(2) Qualified biodiesel and non-highway [Diesel] diesel motor fuel
s0ld by a person registered under article twelve-A of this chapter as a

distributor of diesel moior fuel to a person registered under such arti-

cle twelve—-2a as a distributor of diesel motor fuel where such sale is

not a retall sale or a sale that involves a delivery at a filling
station or into & repository eguipped with.a hose or other apparatus by
which such qualified biodiesel or non-highway [Diesel] diesel motor fuel

can be dispensed into the fuel tank of a motor vehicle.
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[(2)y] (3) Residual petroleum product sold by a person registered under
thig article as a residual petrcleum product business to a person regis-
tered undér this article as a residual petroleum product buginess where
éuch sale is not & retail sale. Provided, however, that the commigssioner
may recguire such documentary proof to qualify for any exemption provided
in this section as the commiszioner deems appropriate, including the
expansion of any certifications required pursuant to section two hundred
eighty—fiVeQa or two hundred eighty-five-b of this chapter toc cover the
taxes imposed by this article.

[(3}] (4) "Qualified bilodiesel" means such term as defined in subdivi-
sion twenty-three Qf section two hundred elghty-two of this chapter,

§ 8..Clause (D} of subparagraph (ii) of paragraph 4'05 subdivigion (b}
cf section 1101 of the tax law, as added by chapter 261 of the laws of
1288, is amended to read as foilows:

(D) The terms "filling station", "terminal" and "owner" shall have the

same meaning as they have for the purposes of article twelve-A of this
chapter.

§ 9. Paragraph 2 of subdivision (a) of section 1102 of the tax law, as
amended by section 5 of part E of chapter 59 of the laﬁs of 2012, is
amended to réad as follOWS:

(2) Every distributor of diesel motor fuel shall pay, as a prepayment
on account of the taxes Iimposed by this article and puzsuant to the
authority of article twenty-nine of this chapter, a tax upon the sale or

use of diesel motor fuel in this state. The tax shall be computed baged

"upon  the number of gallons of diesel motor fuel gold or used. Provided,

however, if the tax has not been imposed prior thereto, it shall be

imposed on the removal of highway diesel motor fuel from a terminal,

other than by pipeline, barge, tanker or other vegsel, or the 6eiivery
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of diesel motor fuel to a retail service station. The collection of such
tax shall not be made applicable to the sale or use of diesel motor fuel
upder circumstances which preclude the ccllection of such tax by reason
of the United StatesA constitution and of‘laws of the United States
enacted pursuant thereto. The prepaid tax on diesel motor fuel shall not
apply to (i) the sale of {previously untaxed] non~hi§hway Diesel motor
fuel to a person registefeﬁ as & distributér of Diesel motor fuel other
than a sale to such person which involves a delivery a£ a f£illing
station \or into a repositery which is eguipped with a hose or other
apparatus by which such fuel can be diépénsed inte ﬁhe fuel tank of a
motor wehicle, {ii) the sale %o or delivery at a £illing station or
other retail vendo% of water~white kerosene provided such filling
station or other retail B vendor only sells such water-white kerosens
exclusively for heating purposes in containers of no more than twenty.
gallons or to the sale of CNG or hydrogen; [or}] (iii) the séle of previ-
ously untaxed gqualified biodiesel to a person registered under érticle
twelve—A of this chapter as a distributor of Diesel motor £uel othex
than (B) a retail sale to such person or (B) a sale to such person which
involves a delivery at a filling station or into a reéosiﬁory which is
equipped with a hoge or éther apparatus by which such gualified biocdies-
el can be dispensed into the fuel tank of a wmotor wvehicle. "Qualified

biodiegel”" means such term as defined in subdivision twenty-three of

section two hundred eighty—two of this chapter, or (iv) the sale of

previouslv untaxed highway diesel motor fuel by a person registered

under article twelve-A of this chapter as a distributor of diesel nmotor

fuel to a person registered under such article twelve-A ag a distributor

of diegel motor fuel where the highway diesel motor fuel'is either: (A}

being delivered by pipeline, railcar, barge, tanker or other vegsel fo a
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terminal, the operator of which terminal is registered under section two

hundred eighty—three-b of this chapter, or (B) within such a terminal

where it has been so delivered. Provided, however, that the eremption

set forth in this subparagraph shall not apply to any highway diesel

motor fuel if it is removed from a terminagl, other than by npipeline,

barge, tanker or other vessel.

§ 10. Paragraph 2 of sﬁbdivision (a) of section 1102 of the tax law,
as amended by section 6 of part E of chapter 59 of the laws of 2012, is
amended to read as follows:

{2) Bvery distributor of diesel motor fuel shall pay, as a prepayment
on account of the taxes imposed by this article and pursuant ‘to the
authority of article twenty-nine of this chapter, a tax.upon'the sale or
use of diesel motor fuel in this state. The tax shall be computeé based
upon the number of gallons of diesel motor fuel sold or used. Provided,
however, .if the tax has not been imposed prior thereto, it shall be

imposed on the removal of highway diesel motor fuel from a terminal,

cther than by pipeline, barge, tanker or cother vessel, cr the delivery

of diesel motor fuel to a retail service station. The collection of such
tax shall not be made applicable to the =sale gr use of diesel motor fuel
under circumstances which precluéé the collection of such tax by reason
of the United States constitution and of laws of #he United States
enacted pursuant thereto. The prepaid tax on diesel motor fuel shall not .
apply to (i) the sale of non-highway Diesel motor fuel to a person
registered as & distributor of Diesel motor fuel other than a sale to
such person which involves a delivery at a filling station ox- into a
repository which isg 'equipped with a hose or other apparatus by which
such fuel canlbe dispensed intc the fuel tank of a motor wehicle, (ii)

the sale to or delivery at a £illing station or other retail vendor of
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water-white kerosene provided such filling station or other retail
vendor only sells such water-white kerosene exclusively for heating
purposes in containers of no more than twenty gallons; or {1il) the sale
df previously untaxed gualified biodiesel to & person regisfereé under
article twelve-A of thisz chapter as a distributor of Diesel motor fuel
other than (A) a retail sale %o such person or (B) & sale to such person
which involves a deiivery at a filling station or into a repository
which is equipped with a hose or other apparatus by which such gualified
biodiesel can be dispensed into the fuel tank of a motor vehicle. "Qual-

ified biodiesel” means such term as defined in subdivision twenty-three

of section two hundred eighty-two of this chapter, or (iv) the sale of

previously untaxed highway diesel wotor fuel by & person  registered

under article twelve-A of this chapter as a distributor of diesel motor

fuel to a person registered under such‘axtiéle twelve-A as a distributcr

of diesel motor fuel where the highway diesgsel moteor fuel is either: (&)

being delivered by pipeline, railcar, barge, tanker or other vessel to a

terminal, the coperator of which terminal is registered under section two

hundred eighty—three-b of this chapter, or (B) within such a terminal

where it has been so delivered. Provided, however, that the exemption

set forth in this subparagraph shall not apply to any highway diesgel

metor fuel once it is removed from a terminal, other than by pipeline,

barge, tanker or other vessel.

§ 1l. Section 18l2-c¢ of the tax law, as added by chapter 276 of the
laws of 1986, is amended to read as follows:

§ 1812-c¢c. Person not licensedﬁas terminal operator. Any person who,
while not licenséd as such pursuant to the provisions of article
twelve-A of this chapter, Gperatés as a terminal opezaéor as defined in

subdivision thirteen of secticn two hundred eighty~-two of this chapter,
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except where all of the motor fuel ¢r diesel motor fuel stored in the
storage facility is solely for such person's own use and consumptién,
shall be cullty ©f a class E felony.

§ 12. This act shall take effect August 1, 2013; provided, however,
that the amendments made to paragraph 2 of subdivision (a) of section
1102 of the tax law made by section nine of this act shall be subject to
the expiration and reversion of such paragraph pursuant t§ section 19 of
part W-1 of chapter 109 of the laws of 2006, as amended, when upon such

date the provisioﬁs of section ten of this act shall take effect,



