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DRAFT LBDC

A BUDGET BILL submitted by the Governor
in accordance with Article VII of the Constitution

AN ACT to amend the tax law and the administrative code of the
city of New York, in relation to facilitating the compli-
ance of room remarketers with their obligation to collect
sales tax on their sales of occupancy

The People of the State of New York, represented in Senate and Assem-—
bly, do enact as follows:

Section 1. Subdivision (e) of section 1105 of the tax law, as amended
by section 4 of part AA of chapter 57 of the laws of 2010, is amended to
read as follows:

(e) (1) The rent for every occupancy of a room or rooms in a hotel in
this state, except that the tax shall not be imposed upon (i) a perma-
nent resident, or (ii) where the rent is not more than at the rate of
two dollars per day.

(2) [When] Except as provided in subdivision (r) of section eleven

hundred eleven of this part, when occupancy is provided, £for a single

consideration, with property, services, amusement charges, or any other

items, the separate sale of which is not subject to tax under this arti-
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cle, the entire consideration shall be treated as rent subject to tax
under paragraph one of this subdivision; provided, however, that where
the amount of the rent for occupancy is stated separately from the price
of such property, services, amusement charges, or other items, on any
sales slip, invoice, receipt, or other statement given the occupant, and
such rent 1is reasonable in relation to the value of such property,
services, amusement charges or other items, only such separately stated

rent will be subject to tax under paragraph one of this subdivision.
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1 § 2. Section 1111 of the tax law is amended by adding a new subdivi-
2 sion (r) to read as follows:
3 (r) (1) In regard to the collection of sales tax on occupancies by -
4 room remarketers, when occupancy is provided for a single consideration
5 with property, services, amusement charges, or any other items, whether
6 or not such other items are taxable, the rent portion of the consider-
7 ation for such transaction shall be computed as follows: either the
8 total consideration received by the room remarketer multiplied by a
9 fraction, the numerator of which shall be the consideration payable for
10 the occupancy by the room remarketer and the denominator of which shall
11 be such consideration payable for the occupancy plus the consideration
12 payable by the remarketer for the other items being sold, or by any
13 other method as may be authorized by the commissioner. If the room
14 remarketer fails to separately state the tax on the rent so computed on
15 a sales slip, invoice, receipt, or other statement given to the occupant
16 in the manner prescribed by paragraph two of this subdivision or fails
17 to maintain records of the prices of all components of a transaction
18 covered by this paragraph, the entire consideration shall be treated as
19 rent subject to tax under paragraph one of subdivision (e) of section
20 eleven hundred five of this part. Nothing herein shall be construed to
21 subject to tax or exempt from tax any service or property or amusement
22 charge or other items otherwise subject to tax or exempt from tax under
23 this article or pursuant to the authority of article twenty-nine of this
24 chapter. A room remarketer's records of the consideration payable for
25 all components of a transaction covered by this paragraph are records
26 required to be maintained for purposes of subdivision (a) of section
27 eleven hundred thirty—-five of this article.
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(2) In regard to the collection of sales tax on occupancies by room

remarketers, including a transaction described in paragraph one of this

subdivision, the requirements of the second sentence of paragraph one of

subdivision (a) of section eleven hundred thirty-two of this article

shall be deemed satisfied if the remarketer gives the customer a sales

slip, invoice, receipt, or other statement of the price ("invoice")

prior to the customer's completion of his or her occupancy, on which the

amount of tax due under this article and pursuant to the authority of

article twenty-nine of this chapter is stated. The room remarketer must

keep either a copy of the invoice as required by subdivision (a) of

section eleven hundred thirty-five of this article, or electronic

records that accurately reflect the information that is on the invoice

provided to the customer.

(3) In regard to the reporting and the payment to the commissioner by

room remarketers of sales tax due on occupancies, subdivision (a) of

section eleven hundred thirty-seven of this article shall be read to

require a room remarketer to report such sales tax due, including in

regard to a transaction described in paragraph one of this subdivision,

on the return due for the filing period in which the occupancy ends and,
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at the time of filing such return, to pay to the commissioner the total

amount described by such subdivision (a).

§ 3. Subdivision (e) of section 1119 of the tax 1law, as added by
section 5 of part AA of chapter 57 of the laws of 2010, is amended to
read as follows:

(e) Subject to conditions and limitations provided in this subdivi-
sion, a room remarketer shall be allowed a refund or credit against the
amount of tax collected and required to be remitted under section eleven

hundred thirty-seven of this article in the amount of the tax it paid to
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an operator of a hotel under section eleven hundred four of this arti-
cle, where applicable, and subdivision (e) of section eleven hundred
five of this article. Provided, however, that, in order to qualify for a
refund or credit wunder this subdivision for any sales tax quarterly
period, the room remarketer must, for that quarter, (1) be registered
for sales tax purposes under section eleven hundred thirty-four of this
article; (2) collect the taxes imposed by section eleven hundred four of
this article, where applicable, and subdivision (e) of section eleven
hundred five of this article; and (3) furnish the certificate of author-
ity number of the operator to whom the applicant paid the tax in its
application for refund or credit if required on that form or upon

request. Provided that if the room remarketer requests the operator's

certificate of authority number and is not provided with that number,

the room remarketer may satisfy this requirement by providing the opera-

tor's name, business address, telephone number, and the address of the

hotel where the occupancy took place. An application for refund or cred-

it under this subdivision must be filed with the commissioner within the
time provided by subdivision (a) of section eleven hundred thirty-nine

of this article. The application must be in the form prescribed by the
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commissioner. Where an application for credit has been filed, the appli-
cant may immediately take the credit on the return that is due coinci-
dent with or immediately subsequent to the time that the applicant files
the application for «credit. However, the taking of the credit on the
return is deemed to be part of the application for credit. The procedure
for granting or denying the applications for refund or credit and review
of those determinations shall be as provided in subdivision (e) of
section eleven hundred thirty-nine of this article. An operator, includ-

ing a room remarketer, who is paid tax by a room remarketer must upon
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request provide the remarketer with its certificate of authority number,
provided that the operator's failure to do so does not change the
requirement set forth in paragraph three of this subdivision.

§ 4. Paragraph 4 of subdivision a of section 11-2502 of the adminis-—
trative code of the city of New York, as amended by section 8 of part AA
of chapter 57 of the law; of 2010, is amended to read as follows:

(4) (i) When occupancy is provided, for a single consideration, with
property, services, amusement charges, or any other items, the separate
sale of which is not subject to tax wunder this chapter, the entire
consideration shall be treated as rent subject to tax under paragraph
one of this subdivision; provided, however, that where the amount of the
rent for occupancy is stated separately from the price of such property,
services, amusement charges or other items on any sales slip, invoice,
receipt, or other statement given the occupant and such rent is reason-
able in relation to the value of such property, services, amusement
charges, or other items, only such separately stated rent will be
subject to tax under [paragraph one of] this subdivision.

(ii) In regard to the collection of tax on occupancies by remarketers,

when occupancy is provided, for a single consideration, with property,
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services, amusement charges, or any other items, whether or not such

other items are taxable, the rent portion of the consideration for such

sale shall be computed as follows: the total consideration for the sale

multiplied by a fraction, the numerator of which shall be the consider-

ation paid to the hotel for the occupancy and the denominator of which

shall be the consideration paid to the hotel for the occupancy plus the

consideration paid to the providers of the other items being sold, or by

any other reasonable method pursuant to which the rent portion of

consideration would be no less than the computation of rent portion of




10

11

12

13

14

15

16

17

18

19

01/30/12 6 74030-01-2

consideration under subparagraph (i) of this paragraph. Nothing herein

shall be construed to subject to tax or exempt from tax any service or

property or amusement charge or other items otherwise subject to tax or

exempt from tax under this chapter.

§ 5. Paragraph 5 of subdivision a of section 11-2502 of the adminis-
trative code of the city of New York, as amended by section 8 of part AA
of chapter 57 of the laws of 2010, is amended to read as follows:

(5) A room remarketer shall be allowed a refund or credit against the
taxes collected and required to be remitted pursuant to section 11-2505
of this chapter in the amount of thg tax it paid to the operator of the
hotel or another room remarketer under [paragraph three of] this subdi-
vision. Provided, however, that in order to qualify for a refund or
credit wunder this paragraph with respect to any quarterly period, as
described in subdivision a of section 11-2504 of this chapter, the room
remarketer must, with respect to such guarter, (i) be registered for
hotel room occupancy tax purposes under section 11-2514 of this chapter,
and (ii) collect the taxes imposed by paragraphs two and three of this
subdivision. Subject to the conditions and limitations of this para-

graph, the provisions of section 11-2507 of this chapter shall apply to
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refunds or credits under this paragraph.
§ 6. Subdivision £ of section 11-2502 of the administrative code of
the city of New York, as amended by local law number 43 of the city of

New York for the year 2009 and paragraph 2 as renumbered by section 9 of

part AA of chapter 57 of the laws of 2010, is. amended to read as

follows:
£. The tax to be collected shall be stated [and charged] separately
from the rent [and shown separately on any record thereof, at the time

when the occupancy is arranged or contracted for and charged for and
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upon every evidence of occupancy or any bill or statement or charge made
for said occupancy issued or delivered by the operator or room remarket-

er] on a sales slip, invoice, receipt, or other statement of the price

("invoice") given to the occupant prior to the occupant's completion of

his or her occupancy and be verifiable from the books and records of an

operator or room remarketer responsible for collecting and remitting the

tax.

(1) Where an occupant rents a room directly from an operator, the tax
shall be paid by the occupant to the operator as trustee for and on
account of the city, and the operator shall be liable for the collection
of the tax on the rent and for the payment of the tax on the rent.

(2) The operator or room remarketer and any officef of any corporate
operator or room remarketer shall be personally liable for the portion
of the tax collected or required to be collected under this chapter, and
the operator shall have the same right in respect to collecting the tax
from the occupant, or in respect to nonpayment of the tax by the occu-
pant as 1f the tax were a part of the rent for the occupancy payable at
the time such tax shall become due and owing, including all rights of

eviction, dispossession, repossession and enforcement of any innkeeper's
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lien that he or she may have in the event of nonpayment of rent by the
occupant; provided however, that the commissioner of £finance shall be
joined as a party in any action or proceeding brought by the operator to
collect or enforce collection of the tax.

§ 7. This act shall take effect September 1, 2012 and shall apply to

occupancies that commence on or after such date.



